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Annexe – Written evidence 
 

UNIVERSITY AND COLLEGE UNION (UCU) 
 

The University and College Union is the largest trade union in the Post-16 education 
sector in the UK, representing 120,000 academic and related members across the 
UK, and is the largest union in the higher education sector in Scotland.  
 
Introduction 
 
The Transatlantic Trade and Investment Partnership (TTIP) is a proposed trade deal 
between the European Union (EU) and the United States of America (US)1. It aims to 
liberalise trade relations by removing ‘barriers in a wide range of economic sectors to 
make it easier to buy and sell goods and services’, as well as opening up markets for 
‘services, investment, and public procurement.’2 
 
Big businesses on both sides of the Atlantic are the main driving forces behind the 
agreement. Those promoting it, including the UK government, claim that everyone 
will benefit from new growth, jobs and prosperity as a result of the deal. 
 
The scope of the proposal extends beyond that of traditional trade agreements; 
these tend to focus on import and export tariffs on goods, but TTIP also includes 
measures to address ‘non-tariff barriers’ such as regulations and investor protection. 
It is widely acknowledged that TTIP could become a blueprint for future trade and 
investment agreements across the world, so its implications stretch beyond the 
immediate impact it would have on the EU and the US. 
 
The deal is being negotiated behind closed doors by representatives from the EU 
and US. Negotiations were launched at the G8 summit in June 2013 and there have 
been seven negotiating rounds to date. Both sides originally hoped that the 
negotiations would be concluded within 18-24 months of their commencement in 
June 2013, although this now seems increasingly unlikely because of pressures 
around the 2016 US presidential election. 
 
UCU’s position on TTIP 
 
The University and College Union (UCU) and other trade unions have raised a 
number of serious concerns about the trade deal. Primarily, we are concerned that 
TTIP will have a negative overall impact on public services, regulatory standards and 
democratic transparency; these areas are explored in greater detail later in this 
briefing. Calls for an exclusion of all public services have not been heeded and the 
secretive nature of the negotiations has limited the public accountability of the 
proposals. 
 

                                             
1 The European Commission has published an introductory document here: 
http://trade.ec.europa.eu/doclib/docs/2014/may/tradoc_152462.pdf  
2 Europa ‘Trade: TTIP In Focus’: http://ec.europa.eu/trade/policy/in-focus/ttip/  
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Furthermore, a number of academics have cast doubt on the wider economic 
benefits arising from a potential deal.3 Indeed, the official impact assessment 
commissioned by the EU predicts that TTIP may in fact lead to job losses in certain 
industries.4 This chimes with the experience of previous large-scale trade 
agreements- for example, when the NAFTA agreement was signed it was claimed 
that it would create 200,000 jobs in the US but independent studies suggest that 
NATFA actually resulted in 680,000 US job losses.5  
 
A motion calling for a halt to TTIP negotiations, supported by UCU, was passed at 
TUC Congress in September.  The STUC have also called for TTIP to be opposed. 
 
TTIP: causes for concern 
 
The EU has admitted that “privately-funded education services” are part of the 
current TTIP negotiations, although they claim that publicly-funded education 
provision will not be affected. 
 
However, UCU is unconvinced by these assurances and believes that TTIP poses a 
profound threat to education and other public services for several reasons. 
 

1. It would embed the privatisation of public services 
One of the explicit aims of the deal is to open up access to government procurement 
markets and eliminate preferential treatment to local suppliers. This would allow EU 
suppliers to enter some US markets which are currently closed off to foreign trade by 
the ‘Buy America’ policy adopted in many US states, but would also encourage US 
suppliers to be more active in EU markets, including education. 
 
EU negotiators have been at pains to reassure the UK government that the deal 
would not force any privatisation of services which are currently public, particularly 
focusing on the NHS. However, UCU is concerned that the deal would preclude any 
future government from renationalising any part of a service which has already been 
privatised, thereby embedding existing markets in services like education which we 
believe should be entirely public.  
 
The current UK government’s commitment to ‘levelling the playing field’ for 
alternative education providers adds to our concerns in this area. The last few years 
have seen a rapid increase in the number of for-profit companies operating in further 
and higher education in England.  In Scotland we are increasingly seeing higher 
education institutions going into partnership with multinational private companies to 
recruit and train overseas students. These for-profit “pathway providers” deliver 
language tuition and educational services with a varying and debatable degree of 
success.   If current barriers to US companies entering the UK education market 
were removed, this expansion of for-profit companies within the education sector 
may be accelerated to the detriment of public institutions. 

                                             
3 University of Manchester (2013) ‘EU-US trade deal claims ‘vastly overblown’, press release, 19 
November http://www.manchester.ac.uk/discover/news/article/?id=11096 
4 Centre for Economic Policy Research (2013) Reducing Transatlantic Barriers to Trade and 
Investment: An Economic Assessment’, London, March. See L  
5 Robert E Scott, ‘Heading South: US-Mexico trade and job displacement after NAFTA’, EPI briefing 
paper, May 3 2011 
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2. It could allow profit-making companies to sue our government 

The deal currently includes an Investor-State Dispute (ISDS) mechanism which 
would allow foreign companies to use private trade tribunals in order to challenge 
government policies which reduce the value of their investments. Essentially, this 
would give companies the power to sue national governments using international law 
if their future profits were threatened by national regulation or a return of the service 
to state control (expropriation).  
 
The European Commission conducted a public consultation on ISDS between March 
and July 2014; 149,000 responses were submitted, 52,000 of which were from the 
UK. The Commission is currently analysing these responses. 
 
Research commissioned on behalf of the Department for Business, Innovation and 
Skills (BIS) concluded that there is ‘little reason to think that an EU-US investment 
chapter will provide the UK with significant economic benefits’. Not only that, the 
report argued that there could be ‘meaningful economic costs on the UK’.6   
 
Case study- ISDS in practice 
In Egypt, Veolia is currently using the ISDS mechanism to challenge government 
proposals to raise the minimum wage. Under a similar trade agreement, US 
companies have also litigated against the Canadian government for imposing 
performance requirements on contractors and denying them access to public 
subsidies.7 
 

3. It would make regulation of for-profit providers more difficult 
Although ISDS would not stop governments introducing new regulation on for-profit 
providers, it would certainly make it more complex to do so. One of the key features 
of the ISDS mechanism is that the losing side would have to pay all legal costs; this 
would introduce a potential financial cost to legislation which might harm a provider’s 
profits, even if the regulation was in the public interest. This in turn could lead to a 
‘regulatory chill’ where legislation is softened or avoided for fear of legal 
consequences. 
 
Even if the UK were to leave the EU after TTIP was in place, ‘survival clauses’ would 
also serve to protect the interests of corporations against regulation or expropriation 
for tens of years, so it would take many parliaments before regulatory change would 
be possible. 
 

4. The deal is being negotiated in an undemocratic way 
 
TTIP is being negotiated behind closed doors, and politicians from the national 
governments of EU member states have very limited access to the text of the deal. 
The negotiators maintain that this level of secrecy is essential in order to conduct 

                                             
6 Lauge N Skovsgaard Poulsen, Jonathan Bonnitcha, Jason Webb Yackee, ‘ Costs and Benefits of an 
EU-US investment protection treaty’: a report for BIS on behalf of LSE Enterprise (April 2013), p. 44-
46 
7 Lauge N Skovsgaard Poulsen, Jonathan Bonnitcha, Jason Webb Yackee, p.23 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/260380/bis-13-1284-
costs-and-benefits-of-an-eu-usa-investment-protection-treaty.pdf , p. 23 



EU/S4/14/22/1 
 

5 
 

fruitful negotiations, but it means that opportunities for input from national politicians 
are limited. 
 
Furthermore, once the negotiations have concluded and the deal is put to the 
European Council and European Parliament for ratification, there will be little 
opportunity for further amendment. Politicians will essentially be presented with a fait 
accompli to either accept or reject, which means that the chances of ensuring key 
concessions for public services through the European Parliament are severely 
limited. 
 
If the scope of the deal covers more than simple ‘trade barriers’, it will become a 
‘mixed agreement’ and will also have to be ratified by the national parliaments of the 
28 EU member states. Again, though, there will not be an opportunity for 
governments to amend the deal, only to accept or reject it.  
 
Under pressure for governments to maintain a ‘pro-business’ attitude, UCU is 
concerned that any reservations our politicians have about public services including 
education would be ignored in favour of promised growth. 
 

What does UCU want? 
 
UCU does not believe that the EU-US trade agreement will deliver the positive 
results its promoters claim, and in line with the position of the STUC, we call for a 
halt to the negotiations.   
 
In addition, while the negotiations are ongoing we have called for a clear statement 
that all services that are in the public good, explicitly including all forms of education, 
are excluded from the treaty. 
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ARIANNA ANDREANGELI, LECTURER IN COMPETITION LAW, EDINBURGH 
UNIVERSITY 

 
1. Introduction 

 
The purpose of this paper is to investigate some of the possible implications of the 
Transatlantic Trade and Investment Partnership agreement (hereinafter referred to 
as TTIP) for Scotland’s economy and in particular its possible impact on the 
provision of public services.  It will start from a short examination of the EU’s role and 
powers as regards external relations within the Founding Treaties and in that context 
will analyse the scope and legal effects of international agreements concluded by the 
Union in its areas of competence vis-à-vis its Member States.  Thereafter, it will 
concentrate on the question of whether the stipulation of TTIP will have any impact 
on the existing modes of organisation of public services’ provision in Scotland, with a 
clear emphasis on health care and other “services to the person”. 

2. The EU as an international actor 
 

2.1. General remarks—the Treaty-making powers of the EU 
According to Article 216(1) of the Treaty on the Functioning of the European Union 
(TFEU) the EU enjoys the power to “conclude an agreement with one or more third 
countries (…) where the Treaties so provide or where the conclusion of an 
agreement is necessary in order to achieve, within the framework of the Union’s 
policies, one of the objectives referred to in the Treaty (…)”; it can also do so when 
stipulating an agreement with non-member countries is “provided for in a legally 
binding Union act” and where it is “likely to affect common rules or alter their scope”.8  
Thus the Union shall be competent to conclude agreements with third countries in all 
the areas in which it enjoys internal competence—and that includes, inter alia, trade 
and commerce—in accordance with the principle of conferral.  In addition, the case 
law of the Court of Justice of the EU indicates that the Union can do so regardless of 
whether the Treaty expressly provides it with external powers in certain 
circumstances: thus, it was held in, inter alia, the ERTA case, that Member States 
would no longer be entitled, “acting individually or even collectively, to undertake 
obligations with third countries which affect these rules”, once the Union had 
“adopted common rules” aimed at “implementing a common policy envisaged by the 
Treaty”.9 

          This approach was later applied and to an extent finessed in the Opinion 
concerning whether the Union enjoyed competence to accede to major international 
treaties, such as those belonging to the WTO acquis.10  The Court of Justice, 
commenting explicitly on the GATS agreement, took the view that the Union enjoyed 

                                             
8 See e.g. Hartley, The Foundations of European Union Law, 8th Ed., 2014: OUP, pp. 174 ff.; see 
especially p. 185-186. 
9 Case 22/70, Commission v Council (ERTA), [1971] ECR 263, para. 17. 
10 Opinion 1/94, Re: WTO (GATT, GATS and TRIPs), [2004] ECR I-5267. 
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treaty making powers in respect of the trade in services, as a consequence of its 
powers to enact common rules in this area.11   

          However, it also clarified that this competence would not be exclusive, but 
would in principle remain shared with the Member States, except in two cases. The 
first exception concerned a situation where, as in ERTA, the Union had already 
adopted common rules in a specific field, which would be affected by the unilateral 
stipulation of international agreements on the part of certain Member States.12  The 
second concerned the case in which the EU had already adopted legislation aimed 
at harmonising fully the rules governing a specific policy field: in the Court’s view, 
providing that such a power has already been exercised, the existence of “such 
harmonisation measures (…) may (…) even remove the freedom of the Member 
States to negotiate with non-member countries” in the affected area.13 

              In light of the above, it is suggested that the EU, in accordance with the 
principle of conferral, only enjoys Treaty making powers in those areas in which it 
also has a competence to act; furthermore, such competence remains, in 
accordance with the same rules governing its powers, shared with the Member 
States unless the corresponding “internal power” has already been exercised.14  As 
was forcefully held by the EU Court of Justice, in order to eliminate altogether the 
ability of the Member States to conclude international agreements the Union must 
have concretely exercised its powers by adopting common rules that are effective 
within the EU.15  It may therefore be concluded that Union action on the international 
plain can only bind the Member States, in accordance with Article 216(2) TFEU, in 
fields which the latter have already relinquished to it.  In other words, it is submitted 
that in areas in which the Member States retain powers to act, the Union cannot, 
through the stipulation of international agreements, take any action designed to 
affect domestic arrangements, unless in the two narrow exceptions outlined above.  
In the words of the Court of Justice in the Re: ECHR Opinion,16 “the principle of 
conferred powers must be respected in both the internal action and the international 
action” of the EU17 and precludes the latter from “widening the scope of (…) [its] 
powers beyond the general framework created by” and in particular of the areas of 
competence identified, either expressly or impliedly, by the Treaty.18 

2.2. TTIP—procedural issues 
The previous section sought to briefly illustrate the limited nature of EU competences 
and to highlight that the Union can only take external action to the extent that it is 

                                             
11 Id., para. 76-77. 
12 Id., para. 77. 
13 Id., para. 88. 
14 See e.g. Hartley, cit. (fn. 1), p. 183. 
15 Ibid.; see also WTO, cit. (fn. 3), para. 89. 
16 Opinion 2/94, Re: Accession of the EC to the European Court of Human Rights (ECHR), [1996] 
ECR I-1759. 
17 Id., para. 24. 
18 Id., para. 30; see also para. 26. 
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allowed to do so by the Treaty, that is in those areas in which Member States have 
relinquished their sovereignty in its favour.  This section will move on to provide a 
short overview of the treaty-making procedures enshrined in the Treaty of Lisbon, 
with a view to addressing some of the questions concerning the process through 
which the contracting parties are discussing TTIP's contents. 
  
          According to Article 218 TFEU, proceedings begin when the Commission 
recommends to the Council of Ministers that negotiations should take place: if the 
Council approves the recommendation, then it will appoint also a negotiator heading 
the team responsible for the discussion.  In that context, the Council can also issue 
directives to the team and establish mechanisms for oversight and reporting.  Upon 
completion of successful negotiations, the agreement is signed on behalf of the EU 
and submitted to the Council for approval at qualified majority voting, together with 
the decision to conclude it.  The European Parliament must be consulted in this 
process and must give its consent in a number of cases, notably when the 
agreement has "budgetary implications" or when it affects areas "where the 
Parliament's consent would have to be obtained for the enactment of internal 
legislation".19   
 
         Importantly, when the agreement concerns matter falling within the common 
commercial policy, Article 207 TFEU lays down a special procedure, according to 
which the agreement is negotiated by the Commission upon authorisation from the 
Council and under the supervision of a Council-appointed committee.  The 
Commission has to abide by stringent reporting obligations vis-a-vis the Council and 
the European Parliament; once negotiations have been successfully concluded the 
agreement is concluded by the Council acting at qualified majority voting.20  
Importantly, however, the TFEU did not provide for any arrangements for the 
disclosure of documents related to the negotiations, a factor which, particularly with 
regard to TTIP, raised considerable concerns: civil society groups protested at the 
perceived lack of transparency surrounding the negotiations.21 They argued that 
despite repeated reassurances on the part of the EU Commission, these discussions 
were held in secret and especially the contributions to them originating from 
business stakeholders were not disclosed routinely to the wider public.   
 
         Corporate Europe Observatory, among others, expressed the view early in 
2014 that despite repeated Freedom of Information requests made to the 
Commission, only a fraction of the minutes taken at meetings with key businesses 

                                             
19 Hartley, cit. (fn. 1), p. 187. 
20 Id., pp. 188-189. 
21 See e.g. “Civil Society call for full transparency in EU-US trade negotiations”, from Corporate 
Europe Observatory, 19 May 2014, accessible via: http://www.statewatch.org/news/; also, among 
others, see the letter signed by Friends of the Earth Europe on behalf of other 250 organisations, 
available at: http://www.foeeurope.org/sites/default/files/foee_ttip-civil-society-transparency-
call190514.pdf.  
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and of the relevant written submissions had been made public.22  It was alleged that 
the arguments used to justify maintaining them confidential were "flawed" and that 
keeping the cloak of secrecy on the conduct of the negotiations was motivated by the 
Commission's desire to "keep big business on side".23  Following repeated calls for 
its disclosure, the Commission published in full its negotiating mandate, originally 
approved by the Council in June 2013, in October 2014:24 this followed not only 
considerable debate and strong calls for greater transparency, but also, perhaps 
more importantly, the opening of an investigation on the part of the European 
Ombudsman, on the 31 July 2014, concerning allegations of maladministration 
stemming from the conduct of the negotiations.25  Emily O'Reilly expressed the view 
that while the confidentiality of certain documents should be maintained, to ensure 
the smooth running of the negotiations, the Commission should adopt a "proactive 
transparency policy" in all other cases.26  
 
        Seen in this context, it is clear that the Commission's decision to disclose its 
mandate in full, together with many of the negotiating directives it had received from 
the Council could be regarded as a victory for transparency and for the public.  
Speaking in October 2014, the Ombudsman praised the Commission and the 
Member States for having committed to greater openness in this area, due to the 
projected impact of TTIP on the lives of citizens.27  It is especially noteworthy that 
thanks to this more “proactive” approach to transparency, the members of the 
European Parliament’s steering committee, responsible for the oversight of the 
negotiations, were granted access to further confidential documents to be consulted 
in specially appointed venues.28  
 

3. The Transatlantic Trade and Investment Partnership agreement: what does it 
mean for Scotland and its public services? 

 
3.1. Introductory remarks 

 
The previous sections gave a brief account of the treaty-making powers enjoyed by 
the EU according to Articles 207, 216 and 218 of the TFEU and sought to place 
these powers in the wider context of the principle of conferral, which governs the 

                                             
22 See e.g. "What are you hiding?", 17 February 2014, available at: 
http://corporateeurope.org/trade/2014/02/what-are-you-hiding-opacity-eu-us-trade-talks, last accessed 
on 17 November 2014. 
23 Ibid. 
24 See inter alia EurActiv, press release of 9 October 2014, available at: 
http://www.euractiv.com/sections/trade-industry/ttip-negotiating-mandate-finally-declassified-309073.  
25 See e.g. EurActiv, press release of 31 July 2014, available at: 
http://www.euractiv.com/sections/trade-industry/eu-ombudsman-demands-more-ttip-transparency-
303831.  
26 Ibid. 
27 See e.g. the position of the Ombudsman, available at: 
http://www.ombudsman.europa.eu/en/press/release.faces/en/54636/html.bookmark.  
28 Ibid. 
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exercise of the whole array of powers that the Member States have bestowed upon 
the Union.  Thereafter, section 2.2 analysed some of the procedural issues arising 
from the negotiations of the TTIP and highlighted how, after authoritative calls to 
increase the transparency and the opportunity for public scrutiny the EU Commission 
had adopted a far more inclusive approach to the access of negotiation-related 
documents.  This section will move on to examine some of the implications that TTIP 
could have for Scotland.  As was anticipated this submission will concentrate on the 
question of the extent to which the Partnership agreement is likely to influence how 
the delivery of public services may be structured in the future: the provision of health 
care services will be chosen as the focus for this analysis. 
 
        According to the negotiating mandate, the scope of the TTIP is to cover "trade 
and trade-related areas applicable between the parties".29  The EU Commission 
headed by Mr Barroso hailed these negotiations as a prime opportunity for 
“delivering better access to the US market” for European firms and thereby 
“unleashing untapped potential of a truly transatlantic market place”.30  In the 
Economic Study commissioned by the Commission it was illustrated how the 
implementation of the new agreement would have yielded increases of EU exports to 
the US of about 28% and, overall, a rise in cross-Atlantic trade of 6% for the EU and 
8% for the US.31  
 
         Not all other stakeholders, however, were as enthusiastic: civil society groups, 
for instance, expressed grave concerns that adhering to such a wide ranging 
agreement, by seeking to attain greater regulatory coherence, would have led to the 
lowering of technical, environmental, employment and social standards in Europe.32  
It was also feared that the stipulation of the TTIP would have de facto significantly 
limited the powers of the Member States’ Governments to regulate specific sectors 
of the economy, especially in light of its provisions seeking to establish a framework 
for investor-state disputes.33   

        This admittedly bleak depiction of the impact of the TTIP was to an extent 
counterbalanced by Member States governments’ voices: the British Government, 
among others, argued that the TTIP would have made the relationship with the US 
stronger and thereby added “as much as £10 million annually to the UK economy in 
the long term” not only via the elimination of almost all the existing tariff barriers but 

                                             
29 See: http://data.consilium.europa.eu/doc/document/ST-11103-2013-DCL-1/en/pdf.  
30 “Member States endorse EU-US trade negotiations”, 14 June 2013, available at: 
http://trade.ec.europa.eu/doclib/press/index.cfm?id=918.  
31 “Independent study outlines benefits of EU-US agreement”, 12 March 2013, available at: 
http://europa.eu/rapid/press-release_MEMO-13-211_en.htm.  
32 Ibid. 
33 “Commission ISDS reform plans is an echo chamber of business views”, 3 July 2014, accessible 
via: http://www.statewatch.org/news/.  
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also through ensuring “reduced bureaucracy and greater regulatory coherence”. 34  
Also, it was forcefully argued that the TTIP, rather than leading to a “race to the 
bottom” in a number of areas, including that of technical standards and of safeguards 
enjoyed by workers and by consumers would have led to greater regulatory 
coherence between the two jurisdictions, by allowing the parties to “take stock” of the 
normative and regulatory status quo and eliminate duplications.35  

        The Government sought to address one of the concerns raised by the 14th 
Report of the House of Lords’ EU Select Committee, concerning the TTIP, namely 
the need to “disentangle” those concerns stemming from the negotiations that were 
not as “well-founded” as others (such as, inter alia, those stemming from the lack of 
transparency arising from the negotiations or those relating to future impacts of the 
TTIP’s tariff abolitions on developing countries)36.  Its Response emphasised that 
adhering to the TTIP’s investment protection and investor-state dispute settlement 
mechanisms would not have prejudiced the right of individual states to regulate 
specific sectors of the economy: provided that they were framed in a way that allows 
a “fair balance” to be struck between the state’s right to formulate policies in the 
public interest and ensuring effective protection to the legitimate rights of investors,37 
these provisions were seen as a realistic opportunity to provide a transparent and 
effective “enforcement mechanism”38 for foreign investors’ rights while seeking to 
avoid spurious claims that could overtime hamper the states’ regulatory 
prerogatives.39 

          Protecting public services and especially the provision of “highest quality 
health care at the point of need” was an extremely pressing concern for civil society, 
especially in the UK.  Many argued that the TTIP would have given American and, 
more generally, multi-national companies the right to enter and operate without 
obstacles within the European and, more specifically, the British market;40 it was also 
claimed that these companies could have relied on their expectation of equal 
treatment to access subsidies and, in the event of new regulations being introduced, 
could have availed of the investor-state dispute settlement framework to obtain 
compensation for the loss of future profits caused by the new rules.41  More 

                                             
34 Response to the House of Lords EU Committee’s 14th Report, July 2014, available at: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/329716/42014-Cm-
8907-Transatlantic-trade-and-investment-partnership.pdf, p. 5. 
35 Response, cit. (fn. 27), p. 10. 
36House of Lords Select Committee on the EU, Sub-committee C, 14th Report, “The Transatlantic 
Trade and investment partnership agreement”, session 2013-14, available at: 
http://www.publications.parliament.uk/pa/ld201314/ldselect/ldeucom/179/179.pdf, para. 78-79. 
37 Response, cit. (fn.27), pp. 24-26. 
38 14th Report, cit. (fn. 29), para 167. 
39 Response, cit. (fn. 27), p. 25-26. 
40 See: http://www.patients4nhs.org.uk/eu-us-free-trade-agreement-or-ttip/.  
41 Ibid. 
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generally, it was feared that, as a result of the partnership agreement, a “wholesale 
privatisation” of the NHS would have been set in motion.42   

               It is well-known that significant changes have been taken place in the NHS 
in England and Wales since the Coalition Government took up office in Westminster: 
the Health and Social Care Act 2012 has had a wide-ranging impact on the way in 
which healthcare services are organised and provided to patients: the Act has 
heralded the almost wholesale application of the competition rules to health and 
social care provision, with clinical commissioning groups being responsible for the 
purchase of services from “providers”, namely NHS trusts.43  It is therefore 
suggested that the 2012 reforms reflect closely a “neoliberal model” for the provision 
of health care services which ushers greater involvement on the part of private 
providers whose objectives may not necessarily be of a “mutualistic” and “solidarity 
based” nature.44   

             By contrast, Scotland has taken a rather different route: the Scottish 
Parliament, to which health and social care have been devolved, has expressly 
maintained the NHS “in public hands”, via the rejection of the NHS trusts as 
providers of services and through replacing an “internal market” of services with a 
culture of cooperation.45  Today, its running is devolved by the Government to a 
structure of fourteen area boards, responsible for the allocation of resources and the 
implementation of healthcare strategies via Community Health Partnerships and 
Operating Divisions.46   

           Against this background, should we fear for the continued integrity of a public 
NHS for Scotland,  Scotland either becomes a member of the EU in the event of a 
vote for independence or remains within the UK in case of a ‘No vote’ and the TTIP 
is concluded? Is there anything either in the existing EU acquis or in the obligations 
enshrined in the agreement itself that can eventually “force” a marketization of health 
services north of the Border?  The next section will consider these questions, in light 
of the principles governing the provision of healthcare services provided by the 
TFEU and developed by the EU Court of Justice in its case law. 

3.2. Health care services’ provision and the internal market—a matter for 
Member States…  

                                             
42 John Hillary, “On TTIP and the NHS, they’re trying to bamboozle us”, 14 July 2014, available at:  
https://www.opendemocracy.net/ournhs/john-hilary/on-ttip-and-nhs-they-are-trying-to-bamboozle-us. 
Cf. Response, cit. (fn. 27), p. 11. 
43 See inter alia Curran and Albert, “It seemed a good idea at the time”, (2014) 35(9) ECLR 419; see 
also Pownall, “Neoliberalism, austerity and the Health and Social Care Act 2012”, (2013) 42(4) 
Industrial L J 422 at 429-430. 
44 See e.g. Pownall, “Neoliberalism, austerity and the Health and Social Care Act 2012”, (2013) 42(4) 
Industrial L J 422 at 429-430. 
45 See e.g. SPICe Briefing, “The National Health Service in Scotland”, 21 June 2011, No 11/49, pp. 5-
6. 
46 Ibid. 
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The Court of Justice of the EU has consistently held that member States are 
“sovereign” over their health services: in, inter alia, Watts the Court took the view 
that EU law would not hamper the power of the Member States to autonomously 
design and regulate their health care services.47  According to Article 168 of the 
TFEU the attainment of a “high level of human health protection shall be ensured” as 
part of all EU policies: the provision goes on to specify, however, that this remains an 
area of competence shared with the Member States, with the Union only empowered 
to adopt “supporting” measures, especially so as to foster coordination among 
domestic policies.48  At the heart of Article 168 is a clear commitment to the principle 
of subsidiarity, as a result of which the EU undertakes to respect as well as to 
support the national authorities in the adoption of key decisions in the area of 
healthcare provision.49   

          As a result, each Member State can choose how to design and regulate health 
care systems: in the spectrum of choices available to it, it can opt for maintain the 
provision of its services firmly entrenched within its own structure, thus limiting 
private sector involvement to the minimum, if it regards this as “appropriate” for the 
needs of its population and so long as the general principles underscoring the 
Treaty, most importantly the rules on free movement of persons and of services, are 
respected.50  Member States can, inter alia, restrict the freedom of movement of 
persons, including their nationals, for the purpose of seeking and receiving medical 
treatment in another Member State in certain circumstances if that restriction aims to 
prevent the financial stability of the system from being undermined, thus threatening 
treatment capacity level and, ultimately the survival of the population.51   

          In addition, it should be borne in mind that whenever health authorities and 
boards are engaged in purchase or supply activities in the context of their 
institutional mandate as providers of “social goods” such as healthcare services “free 
at the point of need” and without a “profit motive”, they do not act as “undertakings” 
for the purpose of competition law and, consequently, even though they may yield, 
for instance, significant purchasing power are not subject to the application of free 
market principles.52  

          Against this background, it is argued that it seems unlikely for the TTIP to 
change the status quo: it is submitted that any international law commitments to 
greater openness of the single market vis-à-vis US providers, undertaken by the 
Union, could not impact on the Member States’ power to design and regulate their 
healthcare systems since this is an area in which the Founding Treaties confer to the 

                                             
47 Case C372/04, Watts, [2006] ECR I-4325, para. 86. 
48 See e.g. , mutatis mutandis, case C158/96, Kohll, [1998] ECR I-1931, para. 18. 
49 See inter alia, Needergard, “EU Health care law in a constitutional light”, in van den Gronden et al., 
“Health Care and EU law”, 2011 Asser Press, p. 19, see especially pp.24-25. 
50 See inter alia case C-157/99, Geraets-Smits et al., [2001] ECR I-5473, para. 44-45. 
51 See Watts, cit. (fn. 40), para. 86-87. 
52 See chiefly case T-319/99, Fenin v Commission, [2003] ECR II-357, para. 36-39. 
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EU only “supporting and coordinating” competence.53  Unless the Member States 
were willing to “sacrifice their autonomy” vis-à-vis the regulation of mechanisms for 
the provision of “essential services to the person” in favour of Union powers in the 
area, through treaty amendment—e.g. by moving from the current system of 
“shared” and “supporting competence” to a more integrated approach in which the 
EU becomes responsible for regulating aspects of health care provision going 
beyond, inter alia, the free movement of medical services54—Union action, whether 
internal or external, would not be capable of encroaching upon the Member States’ 
powers to regulate these public services. 

           It must be emphasised that the awareness of the limited reach of the Union 
competences vis-à-vis the provision of health care is reflected in the EU 
Commission’s mandate for the negotiation of the TTIP itself:55 a memorandum 
published in July 2014 by DG Trade56 confirms that the partnership deal would 
preserve the power of EU Governments to limit the reach of the principle of “national 
treatment” and “market access” to healthcare provision, including the possibility of 
opening up health care markets to competition57 and of reducing the scope for third 
country individuals and firms to enter and operate within the single market.58 This 
commitment was also reiterated in communications occurring directly with the United 
Kingdom Parliament: in a letter dated 8 July 2014 and addressed to the Chair of the 
All-Party Parliamentary Group on TTIP, the Director for the USA and Canada 
division of the EU Commission’s Directorate General for Trade. In the letter, Mr 
Garcia Bercero expressed the view that adhering to TTIP would not affect the “rights 
of the Member States to manage their own health systems according to their various 
needs”.59  To quote verbatim from the letter, “the EU does not intend to change its 
approach to health services in trade negotiations for TTIP”; consequently, Member 
States remain entitled to, inter alia, establish rules deigned to “control access to their 
health services markets by foreign suppliers, without constraints under EU trade 
agreements.”60   

                                             
53 See inter alia Szysczak, “Patients’ Rights: a lost cause or a missed opportunity?”, in van den 
Gronden et al, cit. (fn. 21), 103 at 119-120. 
54 Directive 2011/24/EU of 9 March 2011 on the application of patients’ rights to cross-border 
healthcare, OJ 2011 L88/45; see especially Preamble, Recitals 3,4 and 8; cf. Recital 7. 
55 See: http://trade.ec.europa.eu/doclib/press/index.cfm?id=918. A text of the draft mandate was 
leaked  in March 2013 to the “Inside US Trade” website; it was marked with the reference: 
COM(2013) 136 final; see also, mutatis mutandis, Article 14, General Agreement on Trade in 
Services, available via: http://www.wto.org/english/docs_e/legal_e/26-gats_01_e.htm#articleXIV; see 
also draft mandate, cit. (fn. 39), Annex, para. 6 and 14. 
56 See: http://trade.ec.europa.eu/doclib/press/index.cfm?id=1115.  
57 Ibid. 
58 Ibid. 
59 See the letter sent to John Healey MP (Chair, All Party Parliamentary Group on TTIP) by Ignacio 
Garcia-Bercero, DG Trade, EU Commission, on 8 July 2014, available at: 
http://trade.ec.europa.eu/doclib/docs/2014/july/tradoc_152665.pdf.  
60 Ibid. 
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          Finally, it should be highlighted that the recent agreement reached by the EU 
and Canada on a “Comprehensive Economic and Trade Agreement”61 confirms the 
commitment to preserving the Member States’ power to regulate the manner of 
public services provision, including healthcare, thus remaining consistent with the 
need to preserve their powers to regulate the health care sector, by limiting the reach 
of the principle of equal treatment for non-EU providers.62 

           In light of the above, it is concluded that due to the nature of the competence 
currently enjoyed by the EU vis-à-vis health care provision and to the application of 
the principle of conferral, the TFEU does not allow the Union, through the stipulation 
of international agreements such as the TTIP, to bind Member States as to the 
manner in which they wish to regulate the framework through which these services 
are supplied to their citizens: any decision as to whether to “privatise” the Scottish 
NHS therefore rests with the Scottish Parliament, as part of the exercise of its 
devolved powers. 

3.3. The TTIP and public procurement markets—an unconditional “way in” for 
non-European companies? 

The previous section briefly outlined the principles governing the impact that the EU 
treaties have on the provision of health care services and against that background 
argued that the rules governing the exercise of the EU competences prevent the 
Union, via an international agreement, to force the privatisation of domestic health 
care services, including the NHS in Scotland.  This section will move on to another 
area that TTIP is likely to affect, namely the access to public procurement markets 
on the part of US based healthcare services’ providers.  According to the EU 
Commission’s Mandate, obtaining greater access to US public procurement, at least 
at Federal level, represented a key objective of the Union’s negotiating position.63 At 
the same time, the Mandate enshrined a commitment to “increasing transparency” in 
respect of the member states’ procurement activities and thereby allowing US 
businesses to bid for these contracts, in conditions of non-discrimination.64 

          Admittedly this is an area which, as was recognised by the EU Select 
Committee of the Lords, is likely to be hard-fought.65  Nonetheless, it is argued that 
individual member states would likely be able to limit access to non-EU companies to 
bidding procedures for the award of healthcare services contracts.  First of all, 
according to the Teckal judgment, the requirements introduced by the EU rules on 
public procurement would not apply to contracts granted to another body under the 

                                             
61 See: http://trade.ec.europa.eu/doclib/press/index.cfm?id=973.  
62 See Government of Canada, “Opening new markets in Europe—an Overview of the Canada-EU 
Comprehensive Economic Trade agreement”, (2013), available at: 
http://actionplan.gc.ca/sites/default/files/pdfs/overview.pdf, p. 24. 
63 See e.g. State of Play of negotiations after 6th Round, July 2014, available at: 
http://trade.ec.europa.eu/doclib/docs/2014/july/tradoc_152699.pdf, p. 2. 
64 See inter alia, Communications of 14 June 2013, available at: 
http://trade.ec.europa.eu/doclib/press/index.cfm?id=918.  
65 See 14th Report, cit. (fn. 29), para. 137-138. 
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control of the contracting authority or for services that are going to be supplied “in-
house”.66  The Commission v Ireland decision also stated that contracting authorities 
would not be obliged to “go out to tender” if services were entrusted with another 
public body and performed as part of their statutory duties.67  Consequently, it is 
argued that so long as the Scottish NHS is financed by the public sector, provides 
services free at point of need and therefore on a “not-profit making basis” and, in 
respect to its management, remains under the supervision of the competent Minister, 
it would continue to benefit from the “exception” to the application of the public 
procurement rules resulting from the judgments illustrated above.68   

       Secondly, it should be emphasised that the award of contracts for the provision 
of “essential services to the person”, including healthcare, has traditionally been 
subject to a “light touch regime”69 since due to their nature, they are not always likely 
to be of “interest” to foreign providers.70  More generally, the EU measures 
harmonising the award of public contracts reflect the same principle enshrined in 
Article 168 TFEU, namely that national authorities retain discretion as to how to 
organise the delivery of these services, including the possibility of either provide 
them in-house or to “in a way that does not entail the conclusion of public service 
contracts”.71 Thus, these contracts are still subject to requirements of transparency 
as any other public service contract;72 however, awarding authorities will be allowed 
to apply award criteria that seek to uphold “non-market principles” such as, inter alia, 
continuity and accessibility of services73 and in that context will be able to, for 
instance, limit participation to the tendering process to cooperative organisations or 
other bodies based on employee or end-user involvement.74 

            Having regard to access to these procedures on the part of third country 
nationals, it is clear from the current tone of the negotiations that the principle of non-
discrimination should govern this issue under the TTIP; however, as both the WTO’s 
General Procurement Agreement (GPA) and the recent EU-Canada Trade 
agreement seem to suggest, there is every reason to believe that “essential services 
to the person” will be broadly excluded from any future deal with the US.  According 
to Annex IV to the WTO GPA,75 “social and health services” are expressly excluded 
from the principle of equal treatment, thus allowing signatory states to restrict access 

                                             
66 Case C-107/98, Teckal Srl, [1999] ECR I-8121, para. 49-51. 
67 Case C-532/03, Commission v Ireland, [2007] ECR I-801, para. 26-28; see also para. 35-36. 
68 See e.g. mutatis mutandis, case C-300/07, H &C Oymanns GbR and others, [2009] ECR I-4779, 
para.51-56; see also para. 59. 
69 See also Directive 2004/18/EC, OJ 2004 L134/114, Annex II B. 
70 Inter alia, see case C-321/03, Coname, ECR I-7287, para. 16-19. 
71 Directive 2014/24/EU, 2014 OJ L94/65, see especially recital 114. 
72 See e.g. case C-324/98, Telaustria, [2000] ECR I10745, para. 60-61. 
73 Directive 2014/24/EU, cit. (fn. 47), Recital 118. 
74 Ibid.; see also, inter alia, NHS European Office Briefing, September 2013, Issue 14, available at: 
http://www.nhsconfed.org/~/media/Confederation/Files/public%20access/Briefing_on_Public_Procure
ment_20130927_EZ_Final.pdf, p. 4. 
75 WTO, General Procurement Agreement, Appendices and Annexes, available at: 
http://www.wto.org/english/tratop_e/gproc_e/appendices_e.htm#ec.  



EU/S4/14/22/1 
 

17 
 

to the market for the provision of these services to foreign suppliers; in addition, as 
illustrated above, CETA expressly exclude these services from the scope of the 
agreement.76  Importantly, it should be emphasised that the letter sent by the EU 
Commission’s Directorate General for Trade mentioned in section 3.2 above 
expressly confirms that the EU has no intention to change the existing approach to 
these issues.  Consequently, it is submitted that in the determination of the criteria 
governing the award of these contracts, the Member States will retain the power of 
controlling access to public procurement processes for non-EU companies, by inter 
alia allowing awarding bodies to establish objective criteria of a strictly non-economic 
nature.77 

       It may therefore be concluded that while TTIP is likely to facilitate reciprocal 
access for EU and US based businesses in their respective procurement markets, it 
is not going to alter the “light touch nature” of the regime governing the award of 
these contracts in the field of healthcare provision: given the scope of its existing 
obligations under other international trade deals, it appears improbable that the 
Union will depart from its current approach in current negotiations. 

3. Conclusions: TTIP and healthcare services in Scotland—access (almost) 
denied… 

The previous sections sought to place the negotiations of the TTIP agreement 
against the background of the action of the European Union for the purpose of 
achieving the objectives laid out in the Founding Treaties through not only “internal 
action” but also via engagement with non-Member countries on the international 
plain.  In that context, it was illustrated that the Union, being an organisation having 
limited competences, is only empowered to enter into international obligations in 
areas in which the Member States have conferred to it the power to take action.  On 
that basis, it was therefore argued that due to the limited competence the EU enjoys 
in the field of healthcare, the stipulation of the TTIP is not likely to threaten 
Scotland’s power to design, regulate and finance health care services via its NHS in 
the way it sees “appropriate to the needs of its population”.  Article 168 TFEU is in 
fact going to preserve its “sovereignty” over health services without allowing the 
Union, by virtue of the limited nature of its competence in this area, to instigate the 
“marketization of health services” that the TTIP detractors fear may follow from the 
agreement’s stipulation.78   

          It is added that the commitment to greater access to public procurement 
markets is not going to threaten the existence of the “light touch” regime envisaged 
by EU public procurement legislation concerning the award of public contracts for the 
supply of “essential services to the person”.  It was highlighted above that these 

                                             
76 See e.g. “Opening new markets in Europe”, cit. (fn. 55), p. 24-25. 
77 See the letter sent to John Healey MP (Chair, All Party Parliamentary Group on TTIP) by Ignacio 
Garcia-Bercero, DG Trade, EU Commission, on 8 July 2014, available at: 
http://trade.ec.europa.eu/doclib/docs/2014/july/tradoc_152665.pdf.  
78 See also, mutatis mutandis, Directive 2011/24/EC, cit., (fn. 47), Preamble, Recital 12. 
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services have both been excluded outright from the scope of the principle of “equal 
treatment” in similar international trade deals and expressly singled out by the EU 
Commission as likely to fall outside the scope of TTIP.79  Consequently, it is 
submitted that the Member States’ contracting authorities will remain entitled to apply 
certain “non-market” based criteria for the selection of winning bidders and to restrict 
the participation of non-EU firms on the ground that “opening up” the pool of bidders 
would not be consistent with principles of accessibility and continuity of service. 

  

                                             
79 See the letter sent to John Healey MP (Chair, All Party Parliamentary Group on TTIP) by Ignacio 
Garcia-Bercero, DG Trade, EU Commission, on 8 July 2014, available at: 
http://trade.ec.europa.eu/doclib/docs/2014/july/tradoc_152665.pdf.  
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STUC 
 

1 Introduction 
 
The STUC welcomes this opportunity to provide written evidence to the Committee 
in advance of the roundtable session on 27 November 2014. 
 
The STUC shares concerns with sister organisations across Europe and the United 
States over the potential impact of the Transatlantic Trade and Investment 
Partnership (TTIP) on Scotland’s economy and quality of democracy. The elements 
of TTIP causing most concern are: 
 

 Transparency: the secrecy surrounding the negotiations is unacceptable and 
likely to undermine trust in both trade policy and the EU institutions 
responsible for directing it; 

 
 Growth and jobs: estimates of the benefits of TTIP range from the optimistic to 

the fanciful. This agreement is not a panacea for Europe’s economic 
challenges and may actually serve to exacerbate some of them; 

 
 Investor State Dispute Settlements (ISDS): it is unacceptable that TTIP 

involves a fundamental asymmetry: it will further undermine the ability of 
governments to hold corporations to account while enhancing the ability of 
corporations to bring cases against EU member states (without requiring the 
intervention of the investor’s host country). The orthodox literature continues 
to refer cite ‘investment protection abuses’ but another way to look at this is 
that trade rules currently support democratically expressed preference; for 
example carbon reduction. It isn’t any sort of victory to facilitate easier market 
entry for high pollution US vehicles and corporation should not be allowed to 
set the rules of the game in this way. 

 
 Regulatory arbitrage: TTIP risks institutionalising the regulatory arbitrage that 

corporations have become so skilled at exploiting. In some key areas it will 
necessarily dilute key social, consumer and environmental protections; 

 
 Public services: it is not yet clear whether public services including health and 

education will be included in TTIP. 
 
Recognising that STUC affiliated trade unions will provide more detail on some of the 
specific issues listed above (especially public services), the following submission 
focuses more on the economic rationale for, and consequences of, TTIP. 
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2 Economic rationale 
 
The STUC rejects the proposition that asking hard questions of TTIP reflects a 
protectionist or anti-trade position. On the contrary, passing a version of TTIP which 
fails to address the concerns listed above is a sure-fire way of undermining already 
weak public confidence in trade, globalisation and the democratic legitimacy of EU 
institutions. 
 
A number of assessments of the economic benefits of TTIP have been published but 
the estimates of output growth are unconvincing and – remarkably - little weight is 
given to the net impact on jobs. The Centre for Economic Policy Research report 
cited by the European Commission in support of the economic benefits of TTIP is 
flawed:  
 

 It argues that the EU economy would increase by 120bn euros and the US 
economy by $95bn. But these increases would be achieved only by 2027 and 
the output is described in 2027 euros/dollars; 

 
 These are best case scenario figures which assume TTIP manages to 

negotiate all relevant reductions in tariff barriers and regulatory standards.  
The study also includes estimates of the impact of a ‘less ambitious’ deal. The 
US economist Dean Baker assesses that this scenario – a 0.21% boost to 
GDP – is roughly equal to a month’s growth: ‘since it will take 14 years to 
achieve this gain, the boost to growth would be just 0.015 percentage points 
annually’; 

 
 Give that conventional barriers to trade between the EU and US are already 

very low, TTIP will necessarily focus on specific regulations and practices. 
Given the lack of interest/knowledge amongst the public and their political 
representatives in what can often appear arcane and complex regulations, 
special interest lobbyists have a head start in seeking their dilution. Key areas 
of concern include unconventional gas extraction, finance, food, 
pharmaceuticals and chemicals. It is far from the case that the consumer 
interest will best be accommodated by supporting the weakening of 
regulation. For instance, the pharmaceutical lobby will be seeking to extend 
patent monopolies; 

 
 The CEPR study finds that the boost in total EU exports outside the single 

market would be particularly significant in metal products, processed foods, 
chemicals, other manufactured goods and especially motor vehicles (in which 
Scotland is weak). It doesn’t attempt to quantify the net jobs impact but does 
acknowledge that some sectors – such as ‘other transport equipment’ (in 
which Scotland is relatively strong) – may be adversely affected. It is very 
difficult to make any detailed judgement about what this means for 
employment in Scotland. 
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It should also be stressed that the Scottish product market is already very lightly 
regulated (business regulation and standards are largely a reserved issue and 
delivered on an all UK basis). Therefore, it is difficult to envisage TTIP having a 
significant positive impact on growth and jobs. 
 
Figure 1 Product market regulation, OECD, 2013 (0=no regulation) 
 

 
 
Figure 2 Barriers to trade and investment, OECD, 2013 
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Figure 3 Differential treatment of foreign suppliers & trade facilitation, OECD, 
2013  
 

 
 
 
A number of points can be elicited from the above charts: 
 

 The US much less open that the EU; Scotland as part of the UK is already a 
very open, lightly regulated economy; 

 
 There’s little evidence that the level of exports is primarily determined by 

openness to trade. Rather it is being efficient in producing the goods and 
services other nations wish to buy that matters most; 

 
 It is difficult to imagine Scotland and the UK being amongst the main 

beneficiaries of TTIP given their low regulation and openness to trade. 
 
3 Health and safety 
 
The EU has, on average, one third of the workplace fatality rate of the USA. In part 
that is down to the stronger regulatory framework, underpinned by the 1989 
Framework Directive. Europe has also, more recently, developed stronger 
Chemicals regulations in the form of REACH. 
 
There are two key of ways in which TTIP could impinge on health and safety 
regulations and standards: 
 

 ISDS: within similar bilateral treaties worldwide, ISDS rules have already been 
used by corporations to sue governments in cases where they feel they have 
not had “fair and equitable” treatment – and this includes labour standards. In 
one recent example, Egypt is being sued by the French multinational Veolia 
for raising the minimum wage.  
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 Harmonisation: TTIP could potentially harmonise many health and safety 
regulations, including Chemicals, or introduce a system of mutual recognition 
which would have the effect of reducing standards to the lowest common 
denominator. At the very least TTIP might involve a process for examining 
current and future regulation at transatlantic level. A 2013 study by OECD into 
existing “International regulatory Cooperation” was extremely critical saying 
that it was “mainly guided by political considerations and not informed of a 
clear understanding of the benefits etc.” The emphasis on all previous 
attempts to harmonise regulation has been to benefit business and trade. If 
this were to happen to health and safety regulations as a result of TTIP this 
could, quite literally, be disastrous. 

 
4 Scottish response  
 
While the STUC recognises the Scottish Government has limited locus, we believe it 
could (perhaps in conjunction with Scottish Enterprise) quickly commission a study 
which seeks to discern the net jobs impact in Scotland. It is also important that 
Scottish Ministers should continue publicly opposing the worst aspects of TTIP.  
  



EU/S4/14/22/1 
 

24 
 

FRIENDS OF THE EARTH SCOTLAND 
 

Introduction 
 
Friends of the Earth Scotland is an independent Scottish charity with a network of 
thousands of supporters, and active local groups across Scotland.  We are part of 
Friends of the Earth International, the largest grassroots environmental network in 
the world, uniting over 2 million supporters, 74 national member groups, and some 
5,000 local activist groups. We campaign for environmental justice: no less than a 
decent environment for all; no more than a fair share of the Earth’s resources.   
 
The Transatlantic Trade and Investment Partnership is a major threat to a wide 
range of environmental gains made over decades, from European restrictions on 
toxic chemicals to Scotland’s climate laws.  Over 80% of the predicted gains from 
TTIP are claimed to come from the removal of regulatory barriers between the EU 
and USA. The USA and big industry have made it clear that they consider the EU’s 
precautionary approach to regulating sectors such as food, chemicals and 
agriculture a significant barrier to trade.  Any move to adopt the USA’s preferred 
regulatory approach in these sectors would require a significant weakening of current 
EU standards. 
 
As well as watering down regulations, the Investor-State Dispute Settlement (ISDS) 
process within TTIP would put huge power to direct what Scotland can and cannot 
do in the hands of a small group of unelected lawyers in a secretive tribunal.  Even 
the Economist has called ISDS “a way to let multinational companies get rich at the 
expense of ordinary people.”80 
  
FoE Scotland supports points made by others on threats to labour laws and the 
NHS, and endorses the submission by WDM Scotland on climate change and other 
issues. 
 
There are numerous examples of the trouble that free trade agreements cause 
around the world.  Here we focus on three examples: climate change, fracking and 
toxic chemicals. 
 
Climate Change 
 
TTIP is a problem for meeting out climate targets in two ways.  Because Scotland 
has more ambitious targets on climate change than the UK as a whole, it would be 
easy for a US firm to claim that this was a hallenge to their potential profits from, for 
instance, selling us nuclear reactors or Humvees. 
 
Secondly, at the heart of TTIP is a deal for the US to export more fossil fuels to 
Europe.  This means more destructive tar sands and more fracking in the US, and 
locks us all into high-carbon infrastructure at a time when we are trying to make the 
vital transition to low-carbon economies.  
 

                                             
80 http://www.economist.com/news/finance-and-economics/21623756-governments-are-souring-
treaties-protect-foreign-investors-arbitration 
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More generally, a leaked EU negotiating document shows how states control over 
energy policy would weaken, local renewable energy schemes would be harder to 
create and Europe would burn more fossil fuels as a result of TTIP.81 
 
Unconventional gas and fracking 
 
Scotland has taken a much more cautious approach than the UK Government to the 
development of unconventional gas, including the use of fracking.  Several EU 
countries have gone further and banned fracking or all unconventional gas 
extraction.  TTIP would provide the mechanism for USA companies to weaken rules 
governing the industry and challenge bans and moratoria.  This has already 
happened in Canada. 
 
Under the ISDS provision in the North American Free Trade Agreement, USA mining 
company Lone Pine Resources is challenging the Canadian province of Quebec’s 
2011 precautionary moratorium on fracking, claiming for $250m in lost profits from 
the Canadian Government. 82 
 
In Europe, the Swedish energy company Vattenfall launched an investor-state 
lawsuit against Germany in 2012 under the Energy Charter Treaty, seeking €4.7 
billion in compensation for lost profits from two nuclear power plants after the 
German Government decided to phase out nuclear power after the Fukushima 
disaster.  This case is still rumbling on and follows a previous Vattenfall case against 
Germany over a coal-fired power station which was settled out of court, including 
watering down of environmental standards.   
 
Had a German energy company wanted to mount a similar challenge they would not 
have been able to because only foreign investors can make kind of challenge.  Thus 
TTIP would create a tilted playing field by providing a mechanism for US companies 
to sue the UK over any policy or law they do not like, while UK firms would have no 
similar right within the UK. 
 
The Lone Pine and Vattenfall examples show that big companies will not be shy in 
using an ISDS mechanism in TTIP to challenge policy decisions and regualtions they 
do not like, with the threat of multi-billion pound compensation claims to be weighed 
against protecting the environment and public health. 
 
Antoine Simon, shale gas campaigner for Friends of the Earth Europe said: 
"Energy companies must not be given the power to challenge democratically agreed 
laws that safeguard the environment and citizen health. Put simply, this puts profits 
before people, democracy and the planet." 
 
 
  

                                             
81 Sierra Club analysis of leaked EU papers, 
http://action.sierraclub.org/site/DocServer/Analysis_of_EU_Energy_Proposal_for_TTIP-Final_-
_Sierra_C.pdf?docID=15781 
82 The right to say no: EU–Canada trade agreement threatens fracking bans,  
http://corporateeurope.org/sites/default/files/publications/ceta-fracking-briefing.pdf 
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Standards for toxic chemicals 
 
The EU system for regulating chemicals requires the supplier of chemicals to prove 
that the uses of its chemicals are safe, while the USA system does not require 
chemical suppliers to provide any data, and does not require any data for new 
substances and new uses.  The EU applies the ‘Precautionary Principle’ – the idea 
that authorities should act to protect people and the environment even where 
evidence is uncertain.  In the USA, where the precautionary principle is not applied, 
the burden of proof is reversed, and instead the regulator is required to prove a 
product is unsafe before regulatory restrictions can be imposed. The difference in 
approach has led, for example, to the EU banning around 1300 substances from use 
in cosmetics in contrast to the USA, which only bans 13.   
 
In the mid-1990s FoE Scotland campaiged on ‘gender-bending’ or endocrine 
disrupting chemicals – those which the body mistakes for natural hormones, causing 
birth defects, brain and sexual developmental problems and various cancers. 
 
A particular focus was Bisphenol-A in baby bottles, something which was finally 
banned in the EU banned in 2011.  France, Belgium and Denmark have gone 
further, with the French banning Bisphenol-A from all food packaging and cooking 
utensils from 1st January 2015.  
 
Again any USA company wanting to sell packaging or cooking products in France 
would be able to use the ISDS mechanism in TTIP to challenge their ban. 
 
A recent meeting of scientific experts convened by the EU chief scientific advisor and 
former Scottish Government chief scientific advisor, Professor Anne Glover, noted 
that it is uncertain whether there are safe thresholds at all for endocrine disruptors.  
USA industry is putting the EU under pressure to ignore this discussion, both by 
trying to undermine the scientific consensus around endocrine disruption and by 
claiming catastrophic effects on trade.  The EU abolished the post of chief scientific 
advisor at the end of last month. 
 
Any attempt to ‘harmonise’ the very different EU and USA systems can only lead to a 
reduction in protection from toxic chemicals in Europe.  Many groups are calling for 
regulation of chemicals to be completely excluded from TTIP. 
 
Conclusion 
 
TTIP is a race to the regulatory bottom which risks rolling back many of the gains we 
have made in the last 40 years on protecting people and the environment.  There is 
a  particular threat to areas where Scotland has made different choices from the rest 
of the UK, including making meeting our climate targets harder and overturning the 
Scottish Government’s more cautious approach to unconventional gas and fracking.  
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WORLD DEVELOPMENT MOVEMENT 
 

The World Development Movement (WDM) campaigns for a world without poverty 
and injustice.  We work in solidarity with activists around the world to tackle the 
causes of poverty.  We research and promote positive alternatives which put the 
rights of poor communities before the interests of big business. From January 2015, 
WDM will be changing its name to Global Justice Now. 

Introduction 

We are pleased to be asked to give evidence on this important topic to the 
Committee.  WDM is an outspoken critic of TTIP, viewing it as an aggressively neo-
liberal treaty that threatens public services and environmental and safety standards, 
reduces the influence of elected governments and hands power to big business. If 
passed, TTIP will become the new model for future trade agreements worldwide 
subjecting other countries, particularly those in the global south, to the same 
detrimental impacts. 

This briefing covers what we consider are some of the key areas of concern relating 
to TTIP, namely:  transparency; exaggerated claims and lack of evidence for 
economic benefits and new jobs; investor-state dispute settlement and regulatory 
harmonisation.  After each numbered section, where relevant, we have included a 
box highlighting areas of possible impact in Scotland.  We urge the Committee to 
seek further information and reassurances on these issues from the Scottish 
government and for it to request that the Scottish government adopts a more critical 
stance on TTIP with the UK government. 

1. TTIP:  a game-changing trade deal being done behind closed doors 

TTIP is not about reducing conventional barriers to trade, such as tariffs (which are 
already extremely low between the US and the EU) it is designed to take away 
barriers which are behind the customs border – such as differences in regulations, 
standards and certifications.  TTIP is a game-changing attempt to find common 
denominators for environmental, health, food, energy and medical regulations on 
both sides of the Atlantic, with great risks to hard won measures to protect public 
health, worker rights and the environment.   

These are clearly issues of great public interest, and yet the public, civil society 
organisations and MSPs, MPs, and most MEPs have had no access to information 
on what exactly the negotiations are about. Once the negotiations are complete, 
MEPs will get a yes/no vote and national parliaments will only get a brief period to 
scrutinise the deal before being asked to ratify it. However, if Member States agree 
to it, parts of the agreement can enter force before it is ratified by national 
parliaments.83 All the documentation will be locked away for 30 years.84 In contrast, 

                                             
83 http://www.parliament.uk/briefing-papers/SN06688/the-transatlantic-trade-and-investment-partnership-ttip 
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the US gives real time access to TTIP negotiating texts and documents to the largest 
700 US industries, most of which operate in the EU.85   

 

 

 

2. Exaggerated claims and lack of evidence for economic benefits and new 
jobs 

The European Commission impact assessment gives headline figures that TTIP will 
yield €119 billion a year for the EU and $130 billion a year for the US.86 This, it is 
said, translates into €545 of extra annual disposable income for a family of four in the 
EU and $901 per household in the US.  These figures are long term projections of 
the benefits from  2027, something which is rarely mentioned in political rhetoric. And 
they are based on very optimistic assumptions, including that 100 per cent of tariffs, 
25 per cent of non-tariff barriers in goods and services and 50 percent of government 
procurement restrictions will be eliminated.  

The UK government commissioned a parallel study into the possible impacts of TTIP 
on the UK economy. The study produced a figure of £10 billion as its most far-
reaching estimate for the annual gains a deal might bring to UK from the year 
2027.87 These European and UK figures have been challenged by academics from 
Manchester and Ghent Universities.88  This scenario would require the elimination of 
75per cent of all actionable non-tariff barriers in the chemicals, automotive and 
business/ICT sectors – well beyond anything contemplated in the current TTIP 
negotiations.89 

A recent peer-reviewed paper from Tufts University (Massachusetts, USA) has made 
some dire predictions about the long-term economic impacts of TTIP.90  The paper 
predicts that Europe will lose nearly 600,000 jobs as a result of the deal – more than 
the job losses in the crisis years of 2010 and 2011 – and that over ten years the 
average working Britain would be over £3,300 worse off as a result of the lower 
wages which TTIP will fuel.  The author of the paper also suggests greater exposure 
to fluctuations in the US economy, together with losses in jobs and lower tax take, 
will lead to higher government deficits, the greater use of austerity policies and the 
exacerbation of social tensions.  

                                                                                                                                          
84 http://www.newscientist.com/article/mg22429932.600-ttip-how-the-worlds-largest-trade-deal-affects-
you.html#.VGsosDSsXGB 
85 http://tacd-ip.org/archives/1129 
86 http://trade.ec.europa.eu/doclib/docs/2009/december/tradoc_145613.pdf 
87 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/198115/bis-13-869-economic-impact-on-uk-of-
tranatlantic-trade-and-investment-partnership-between-eu-and-us.pdf 
88 http://blog.policy.manchester.ac.uk/featured/2013/12/the-false-promise-of-eu-us-trade-talks/ 
89 http://waronwant.org/attachments/TTIP%20mythbuster,%20Sept%202014.pdf 
90 http://ase.tufts.edu/gdae/policy_research/TTIP_simulations.html 
 

Possible impacts in Scotland: no opportunity for Scottish government and MSPs 
to view negotiating documents and make representations to UK government and 
EU; reduced sovereignty for Scottish government and parliament. 
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The paper also predicts that a shift in the economy from labour towards capital. That 
will mean the amount of an economy’s wealth going to ordinary workers in wages will 
fall proportionally to the share accounted for by profits, rents, interest and dividends. 
The shift in the UK is predicted to be a huge 7 per cent over 10 years.  

 

 

 

3.  Investor-state dispute settlement (ISDS): a parallel legal system 
transferring power from states to trans-national corporations 

The ISDS mechanism will form a key element of TTIP.  ISDS mechanisms allow 
foreign investors to use private international tribunals, outside of national legal 
jurisdiction, to sue governments over any policy that threatens their property titles 
and the planned profits from their investments. Transnational companies could use 
ISDS to sue a government if it does something such as banning a product on health 
grounds, or repealing laws allowing marketisation of a public service. While the use 
of ISDS cannot stop public policy decisions being made, it adds a very heavy 
potential cost for governments in participating in the case and having to compensate 
companies if the challenge is upheld. 

The problems and risks of ISDS 

 ISDS is a very real threat to progressive legislation.  While the UK has not yet 
been sued under ISDS in existing bilateral trade agreements, there are many 
examples of challenges to other countries (see appendix) 

 Cases are not decided by judges but by a small group of corporate lawyers 
whose independence cannot be guaranteed  

 Meetings are generally closed to the public and rulings are for the most part 
secret 

 The relative positions of the parties to the disputes are extremely unequal: 
investors only have rights and feature as plaintiffs, states only have 
obligations and so are always the defendants  

 ISDS mechanisms do not contain provisions for investor duties - for example, 
to respect human rights, workers’ rights or environmental standards. 

 

According to research by the organization Public Citizen, ISDS mechanisms 
enshrined in TTIP would enable 75,000 companies in the EU and US, either directly 
or through foreign subsidiaries, to attack more progressive legislation on health, 
environmental and workplace safety on the other side of the Atlantic from where they 
currently operate.91  A cost benefit analysis of ISDS and foreign direct investment by 

                                             
91 http://ttip2014.eu/map.html 

Possible areas of impact in Scotland:  Relocation of business to other EU 
countries or the US resulting in lower economic growth and job losses  
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the LSE, commissioned by BIS, showed that TTIP would bring few benefits and 
significant potential costs to the UK.92 

 

 

 

4. Regulatory harmony:  a race to the bottom? 

As mentioned in section 1, one of the main aims of TTIP is to facilitate trade by 
removing differences in standards between the EU and the US.  There are strong 
concerns that this will lead to the watering down of regulation designed to protect 
public health, workers, consumers and the environment. As former director-general 
of the World Trade Organisation and European commissioner for trade, Pascal Lamy 
wrote in the FT: “These talks are no longer about removing protections; they are 
about harmonising precautions that prevent harm to consumers.”93 On food safety, 
for example, there are particular concerns that regulatory harmony would lower EU 
standards on GMOs or hormone treated beef.94   This same approach could also 
threaten positive, food and employment -related initiatives such as giving preference 
to local suppliers.   

 

 

 

Appendix:  Examples of current investor-state actions95  

Corporations against health protection – Philip Morris v. Uruguay and 
Australia: Since 2010, Philip Morris has been suing Uruguay, and since 2011 
Australia. Both of these suits are directed against plain packaging for cigarettes and 
health warnings designed to reduce tobacco consumption. The case against 
Australia is being conducted via a Hong Kong subsidiary – based on the investment 
protection agreement between Hong Kong and Australia. Uruguay is being sued by 
Philip Morris International with headquarters in Switzerland – based on the 
Switzerland-Uruguay Agreement. The tobacco company wants 2 billion US dollars in 
compensation from Uruguay, around 4 per cent of the gross domestic product of the 
country. The amount of the damages beings sought from Australia is not known. In 
both cases, Philip Morris is also calling for a suspension of tobacco control laws. 
(Martin 2013)  
 

                                             
92 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/260380/bis-13-1284-costs-and-benefits-of-an-
eu-usa-investment-protection-treaty.pdf 
93 http://www.ft.com/cms/s/0/d69d4496-5a07-11e4-8771-00144feab7de.html?siteedition=uk#axzz3JQ8dpdti 
94 http://corporateeurope.org/international-trade/2014/07/ttip-lose-lose-deal-food-and-farming 
95 http://library.fes.de/pdf-files/iez/global/10875.pdf 

Possible areas of impact in Scotland:  Scotland has, or has had, more 
progressive policy in a number of areas, including climate change, alcohol and 
tobacco control.  If Scotland wants to take a more progressive stance in other 
areas in the future, under TTIP ISDS claims could follow.   

Possible areas of impact in Scotland: Public procurement policies, e.g. which 
prioritise locally sourced food and employment because these are perceived as 
barriers to trade.  
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Corporations against water protection – Pacific Rim v. El Salvador: Since 2009, 
the mining company Pacific Rim has been conducting a lawsuit against a mining 
moratorium in El Salvador based on the investment protection rules in the Central 
America Free Trade Agreement (CAFTA) between the United States and several 
Central American countries. The moratorium was imposed following massive popular 
protests against environmental destruction and water pollution from mining activities. 
Because Pacific Rim cannot open its planned gold mine »El Dorado« as a result, the 
corporation wants 301 million US dollars in compensation for the loss of the 
expected profits, hence about 1 per cent of the gross domestic product of the 
country. Pacific Rim is headquartered in Canada (which is not a party to CAFTA) and 
is conducting its action through a subsidiary in the US state of Nevada. 
 
Corporations against compensation for environmental crimes – Chevron v. 
Ecuador: Since 2009, the US multinational oil company Chevron has been suing 
Ecuador on the basis of the United States- Ecuador investment agreement, because 
it had been sentenced by Ecuadorian courts to pay 9.5 billion US dollars in 
compensation to indigenous communities for massive environmental pollution – 
wrongly, according to Chevron. To date, the three-man tribunal which is hearing the 
case has found in favour of the corporation and has called upon the government of 
Ecuador not to carry out the sentence. The fact that Ecuador has rejected this by 
appeal to the separation of powers in its constitution is now being interpreted by 
Chevron as a violation of the standard of »fair and equitable negotiation« in 
investment law – for which Chevron is in turn seeking compensation. 
 
Corporations against the minimum wage – Veolia v. Egypt: Since 2012, the 
French utility company Veolia has been suing Egypt based on the bilateral 
investment agreement between France and Egypt for an alleged breach of a contract 
for waste disposal in the city of Alexandria. The city had refused to make changes to 
the contract which Veolia wanted in order to meet higher costs – in part due to the 
introduction of a minimum wage. In addition, according to Veolia, the local police had 
failed to prevent the massive theft of dustbins by the local population. According to 
media reports, Veolia wants 82 million euros in compensation. (Karadelis 2012)  
 
Corporations against the Arab Spring – Indorama v. Egypt: Since 2011, the 
Indonesian textile group Indorama has been suing Egypt because an Egyptian court 
ordered the re-nationalization of a textile factory that had been privatized – according 
to the court, unlawfully – under the Mubarak regime. The judgement had been 
preceded by a strike and occupations by textile workers calling for the re-
nationalization of the company and for better working conditions and wages. (Perry 
2011)  
 
Corporations against patent law – Eli Lilly v. Canada: The US pharmaceutical 
company Eli Lilly has been conducting an action since 2013 against Canada’s patent 
law on the basis of the investor protection in NAFTA, because Canadian courts had 
declared two of its patents on medicines void. The patents for Strattera to treat at-
tention deficit and hyperactivity disorder and Zyprexa to treat schizophrenia were 
revoked because the promised benefit had not been adequately demonstrated in a 
short test phase with a small number of test persons. Eli Lilly wants 500 million US 
dollars in compensation and is also attacking Canadian patent law, according to 
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which a patent is granted only if the promised benefits of an invention can be 
adequately proven at the time of the patent application. (Trew, 2013)  
 

UNISON SCOTLAND 

Introduction 
UNISON is Scotland’s largest trade union representing members working in the 
public sector.   UNISON Scotland represents, amongst others, workers employed in 
the NHS, Social Care, Education, Community & Voluntary Sector and Police and 
Fire Staffs. 

UNISON Scotland welcomes the opportunity to respond to the Call for Evidence on 
the Transatlantic Trade and Investment Partnership (TTIP) and its implications for 
Scotland. 
 
General Comments 
As a public sector trade union, UNISON is opposed to the Transatlantic Trade and 
Investment Partnership as we believe it is a profound threat to public services, 
especially through the Investor-State Dispute Settlement (ISDS) provisions which 
could limit the ability of the Scottish Government to regulate in the public interest and 
could also lead to the liberalisation of public services.  We are also opposed to its 
threats to regulatory standards which will affect our members by restricting 
employment and trade union rights and threaten health and safety legislation.  Lastly 
we are worried about its potential effect on climate change and the environment. 

Public Services 
 
The Investor-State Dispute Settlement (ISDS) provisions proposed in the TTIP could 
limit the ability of government to regulate in the public interest. ISDS allows investors 
to challenge government actions that they perceive as ‘expropriation’, i.e. threats to 
their investment. However, what is understood as ‘expropriation’ by investors can be 
the legitimate exercise of government regulation for the public good. For example, 
Veolia is currently using ISDS mechanisms to sue the Egyptian government for 
increasing the minimum wage. ISDS was also used against Slovakia when it sought 
to bring health insurance back into the public sector.  Where they have been 
established, ISDS processes are often conducted in secret, are not based on 
existing case law and have no right of appeal, thus undermining governments’ ability 
to defend their actions. Even when the state is not under threat of legal action from 
investors, ISDS creates a ‘regulatory chill’ that stays the hand of governments to 
regulate in the public interest for fear of litigation. 
 
TTIP also aims to further liberalise the trade in services, including public services. 
The UK government and European Commission refuse to say which services are 
being discussed or to rule out specific exemptions for services such as health, social 
services or further and higher education. The large-scale privatisation of the NHS in 
England, ushered in by the Health and Social Care Act is encouraging large US 
health companies to maximise their opportunities for profit. Despite not having large 
scale privatisation of the health service in Scotland, the danger is that if the Scottish 
Government sought to bring those limited elements of the health service and other 
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areas, such as care services that are privatised back into public control they could 
lay themselves open to expropriation litigation under the Investor-State Dispute 
Settlement (ISDS) mechanisms that TTIP will set up. Given the size of American 
health companies and their frequent use of litigation, these investors are likely to 
wield considerable power and lobby for the continued privatisation of the health 
service.  
 
The UK Government could easily obtain the exclusion of the NHS in particular from 
any future deal, as the French have done, but is not attempting to do so.  The 
Scottish Government must press David Cameron to seek such an exemption to 
ensure the NHS and other public services in Scotland are not subjected to the ISDS 
mechanisms.    
 
UNISON has taken our concerns over ISDS threats on our public services to the 
STUC and the TUC and Dave Prentis, our General Secretary has taken the issue to 
the US Congress, working alongside the President of the teamsters’ union of 
America.   
 
Regulatory Standards 
One of the strands of TTIP will lead to the ‘mutual recognition’ of regulatory 
standards between the EU and US. This could include regulations with regard to 
chemicals, pharmaceuticals, food, environmental protection and public health. There 
is a concern that the higher regulatory standards found in the EU will be undermined 
by mutual recognition of the lower US regulations. For example, the EU uses the 
precautionary principle that requires proof that any new product causes no harm 
before it can be marketed. There are no such safeguards in the USA. Similarly there 
is no different regulation for the safety standards of genetically modified (GM) crops 
compared to non-GM crops in the USA. Furthermore, as mentioned above, the 
ability of the state to introduce additional regulation to protect environmental and 
health standards is threatened by the ISDS provision in the agreement. 
 
Public procurement in Scotland could also be threatened as TTIP could restrict the 
ability of local authorities and other public bodies to source and employ locally. This 
undermines their ability to use public money to achieve social and environmental 
outcomes through their supply chain and employment practices.  UNISON Scotland 
has frequently pressed the Scottish Government to include better employment 
practices, such as the living wage, in its contracts with providers and any such 
conditions could also be challenged by ISDS. 
 
The EU has historically included employment and trade union rights in trade 
agreements. However, the USA has not ratified a number of the most important 
International Labour Organization Conventions, including the rights to freedom of 
association and collective bargaining. The US has also passed ‘Right to Work’ 
legislation in 24 states, most recently in the traditional union stronghold of Michigan, 
which clamp down on unions’ capacity to bargain and organise. There is a concern 
that European companies may take advantage of the ease of market access created 
by TTIP to relocate to the USA, and take advantage of the weak labour regulations 
described above. Similarly, there is also a danger that American companies may be 
encouraged by the TTIP to relocate to EU states such as Bulgaria, Romania and 
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Slovakia where incomes are low and trade unions are weaker than in other parts of 
the EU.  
 
Health & Safety legislation, which now mainly stems from EU Directives, could also 
be under threat as it could be shown to decrease profits of US companies operating 
in the UK if they had to adhere to the higher standards. 
 
Scotland was the first part of the UK to introduce smoking legislation and has 
recently added to the initial smoking ban indoors, by introducing standardised 
packaging and closed cabinets for their storage.  In Australia, Philip Morris 
International, a global tobacco company, is challenging their tobacco plain packaging 
legislation under the 1993 Agreement between the Government of Australia and the 
Government of Hong Kong for the Promotion and Protection of Investments (Hong 
Kong Agreement). This is the first investor-state dispute that has been brought 
against Australia and serves as a warning of potential challenges against our own 
anti-smoking legislation under TTIP.  A similar challenge has been ongoing against 
Uruguay since 2010. 
 
 
Climate Change and the Environment 
We agree with Friends of the Early Scotland that TTIP is a problem for meeting our 
climate targets.  Firstly, because Scotland has more ambitious targets on climate 
change than the UK as a whole, it would be easy for a US firm to claim that this was 
a challenge to their potential.  Secondly, the US wishes to export more fossil fuels to 
Europe, as seen in the deal recently announced by Ineos.    This means more 
destructive tar sands and more fracking in the US, to enable them to meet our 
requirements. 
 
The Ineos announcement also indicated their wish to undertake fracking exploration 
in the Central Belt of Scotland.  Up to now, Scotland has taken a much more 
cautious approach than the UK Government to the development of unconventional 
gas, including the use of fracking, despite several EU countries having banned 
fracking and all unconventional gas extraction.  TTIP would provide the mechanism 
for American companies to weaken rules governing the industry and challenge bans 
and moratoria, although only foreign companies can challenge such decisions, not 
an indigenous company, again creating an unfair playing field. 
 
Like Friends of the Earth, we believe that big companies will not be shy in using the 
proposed ISDS mechanism in TTIP to challenge policy decisions and regulations 
they do not like, with the threat of multi-billion pound compensation claims to be 
weighed against protecting the environment and public health. 
 
Conclusion 
UNISON Scotland believes that the threats outlined above are the reasons that we 
should oppose TTIP. We are working with a coalition of other organisations both in 
the UK and in the EU who share our view. 
 
In particular we would wish, the European Parliament and national governments, 
including the Scottish Government, to reject the deal if it includes: 
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 The liberalisation of public services. We want all public services explicitly 
excluded from the scope of TTIP. In particular we want to ensure the ‘positive list’ 
approach towards liberalisation commitments is taken, so that only services 
specified in the agreement can be liberalised, rather than the ‘negative list’ 
approach, which means that only services that have been specifically excluded 
are safe. 

 The removal of the Investor State Dispute Settlement (ISDS) mechanism. ISDS 
has no place in a trade deal between two trading blocs with well-established legal 
systems and effective existing protections for investors. 

 The mutual recognition of regulatory standards that will inevitably lead to a 
lowering of established European regulations and which exist to protect workers, 
consumers and the environment. 

 Furthermore, the European Parliament and UK governments should not ratify any 
agreement unless it includes a commitment by the US to respect and implement 
the ILO core conventions. 
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THE TRANSATLANTIC TRADE AND INVESTMENT PARTNERSHIP 

Background 

This paper provides background on the process and negotiations of the Transatlantic 
Trade and Investment Partnership (TTIP) which is a trade agreement that is being 
negotiated between the European Union (EU) and the United States (US).  TTIP aims to 
remove trade barriers in a wide range of economic sectors to make it easier to buy and sell 
goods and services between the EU and the US.  

According to the European Commission: 

“On top of cutting tariffs across all sectors, the EU and the US want to tackle barriers 
behind the customs border – such as differences in technical regulations, standards 
and approval procedures. These often cost unnecessary time and money for 
companies who want to sell their products on both markets. For example, when a car 
is approved as safe in the EU, it has to undergo a new approval procedure in the US 
even though the safety standards are similar.”1 

According to the Office of the United States Trade Representative: 

“The main aims of the partnership are to increase trade and investment between the 
US and EU by reducing tariffs (particularly on agricultural products), aligning 
regulations and standards, improving protection for overseas investors, and 
increasing access to services and government procurement markets by foreign 
providers.”2 

Context3 

Negotiations for a Transatlantic Trade and Investment Partnership between the European 
Union and the United States of America began in July 2013.   

In trade policy, the European Commission negotiates on behalf of the EU and its 28 
Member States: The Commission, led by the EU Trade Commissioner (now Cecilia 
Malmström), will represent the EU at the negotiating table. The Commission will negotiate 
on the basis of guidelines agreed by the Council, where the governments of all EU 
Member States are represented. The Commission's Trade Directorate General will take the 
lead. It will work closely with other Commission departments, especially those dealing with 
the areas that will be the main focus of the negotiations. 

                                                 
1 http://ec.europa.eu/trade/policy/in-focus/ttip/about-ttip/  
2 Office of the United States Trade Representative - Fact Sheet: United States to Negotiate Transatlantic 
Trade and Investment Partnership with the European Union 
3 http://ec.europa.eu/trade/policy/in-focus/ttip/questions-and-answers/  
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For the US, the United States Trade Representative (USTR) will be the main negotiator.  

The Negotiation Process 

During the negotiations of a trade deal, the European Commission is required to keep the 
EU’s Member States and the European Parliament informed about progress.  The 
European Commission has provided background information explaining how this is done 
for all trade deals it negotiates: 

“The European Commission negotiates on behalf of the EU according to instructions 
from EU Member State governments in the Council and regularly informs the Council 
and the Parliament of how the negotiations are going. After each negotiation round 
and at other key points in the negotiations the Council and the European Parliament 
are simultaneously informed about the state of play. The Trade Policy Committee 
continues as the main forum for dialogue between the negotiators and the 
representatives of Member States.  The Commission is also always available to 
answer any questions from MEPs or to attend the meetings of MEPs involved in the 
International Trade Committee (“INTA”). Discussion takes place regularly with Council 
and with the Parliament at working level, but it may also be raised periodically at 
Ministers level or in plenary debates.  

The Commission also updates civil society in regular meetings to explain how the 
negotiations are progressing. The negotiations and their texts are not themselves 
public. This is entirely normal for trade negotiations, not just those involving the EU.”4 

The Negotiating Mandate5 

The Council of Ministers met on 14 June 2013 to agree a negotiating mandate for the 
European Commission.6  The Commission’s negotiators are also being guided by position 
papers covering particular areas (e.g. regulation) and sectors (e.g. raw materials and 
energy).7 

Unusually for trade negotiations, and following significant pressure on the European 
Commission the negotiating mandate was made public in October 2014.  It can be 
downloaded at: http://data.consilium.europa.eu/doc/document/ST-11103-2013-DCL-
1/en/pdf  

The Negotiations 

The European Union and United States negotiating teams have now met for seven rounds 
of negotiations, the most recent round taking place in the United States at the start of 
October 2014.  A report on the 7th round of negotiations is available to download at: 
http://trade.ec.europa.eu/doclib/docs/2014/october/tradoc_152859.pdf  

Consultations 

During the negotiation process, the European Commission has announced online public 
consultations on the inclusion of the Investor State Dispute Settlement8 mechanism in any 

                                                 
4 http://trade.ec.europa.eu/doclib/docs/2013/june/tradoc_151381.pdf  
5 http://europa.eu/rapid/press-release_MEMO-13-564_en.htm  
6 http://trade.ec.europa.eu/doclib/press/index.cfm?id=917  
7 http://ec.europa.eu/trade/policy/in-focus/ttip/resources/  
8 ISDS is a form of resolution of disputes between foreign investors and the State that hosts their investment. 
ISDS allows foreign investors to initiate dispute settlement proceedings against a host State. 
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deal and an SME survey to collect information regarding the trade barriers currently faced 
by European industries and individual companies when doing business with the US.  The 
Investor State Dispute Settlement consultation took place between March and July 2014 
and the SME survey began in August and will last until 15 December 2014.   

The New European Commission 

During the debate about the next European Commission President, and the subsequent 
European Parliamentary hearings on the composition of the new European Commission, 
TTIP was a policy area which was widely covered. 

The new European Commission President Jean-Claude Junker highlighted reaching a 
reasonable and balanced trade deal with the United States as one of his ten policy 
priorities. 

The new Trade Commissioner Cecilia Malmström addressed the issue of TTIP during her 
confirmation hearing in the European Parliament.  She said: 

“If there is an area where the next Trade Commissioner will need to be particularly 
vigilant, it is TTIP—it is our most demanding negotiations and is certainly the most 
debated by the public.”9 

She pledged greater transparency whilst maintaining the confidentiality needed in trade 
negotiations.  On the substance of any deal, she said she was convinced that a common 
approach to health, environment, labour consumer safety and financial risks can be found 
but stressed that “It cannot be about lowering standards, but about avoiding extra costs – 
the costs entailed for example in the duplication of factory inspections and unnecessary 
divergences of approach”. 

In a speech delivered in Brussels on 18 November 2014, Cecilia Malmström pledged that 
any agreement would protect public services across the European Union in the same way 
that  previous trade deals had done; 

“As regards public services, caution means following the EU's standard approach to 
public services in trade agreements. 

Because no EU trade agreement that follows that approach has ever stopped a 
Member State from organising its health or education system in the way it chooses.”10 

Ratification 

Once the negotiators have come up with an agreement, it will be the Council, together with 
the European Parliament, which will examine and approve or reject the final agreement.  
Ahead of this, the Commission will publish the draft text of the agreement stimulating a 
public debate about the proposed deal.  According to the European Commission: 

“Members of the public have several months to form an opinion regarding the 
outcome of the negotiations and influence the decision of the European Parliament 
and the Council in a democratic process. After all, no agreement can be applied 

                                                 
9 http://www.euractiv.com/sections/eu-priorities-2020/eu-trade-candidate-plays-transparency-card-gets-timid-
applause-308793  
10 http://europa.eu/rapid/press-release_SPEECH-14-1921_en.htm  
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without a “yes” from the Member States’ governments and from the Members of the 
European Parliament.”11  

In addition, the House of Commons Library also suggests that member state ratification 
may also be likely: 

“Because it is likely to contain elements that fall outside of EU competence, the 
agreement will also have to be separately ratified by the national parliaments of each 
of the EU Member States before it formally enters force.  In the UK, this is done 
through secondary legislation; specifically, a draft Order in Council laid in Parliament, 
and approved by both the Commons and Lords (under the affirmative procedure), 
and then by the Privy Council.  Under ‘provisional application’ procedures, however, if 
Member States agree to it (via the Council), parts of the agreement can enter force 
before it is ratified by national parliaments. 

Any changes to EU laws, rules or regulations resulting from the Agreement would 
have to be separately approved by the EU's Member States in the Council, and by 
the European Parliament.”12 

On the US side, the US Congress will be required to approve any agreement. 

The negotiations will continue into, and possibly beyond 2015, though both sides have said 
they are keen to avoid the negotiations lasting several years. 

As engagement with Foreign Affairs including relations with territories outside the United 
Kingdom, the European Union (and their institutions) and other international organisations, 
and regulation of international trade are reserved under Schedule V of the Scotland Act13, 
neither the Scottish Parliament or the Scottish Government has a direct role to play in the 
negotiations or subsequent ratification of the TTIP.   

The United Kingdom Government’s Position 

The United Kingdom Government has expressed support for a TTIP agreement and 
emphasised the potential economic benefits it believes could be achieved from any deal.  
In particular the UK Government has emphasised the outcome of the research it 
commissioned from the Centre for Economic Policy Research14 which suggested that there 
could be significant gains. The report stated that: 

“In the long run, UK national income could rise by between £4 billion and £10 billion 
annually, with the main gains being generated by the liberalisation of non-tariff 
barriers.”15 

In response to public concerns about TTIP, Vince Cable, the Secretary of State for 
Business, Innovation and Skills wrote to MPs on 22 September 2014.16  In his letter Mr 

                                                 
11 http://trade.ec.europa.eu/doclib/docs/2013/june/tradoc_151381.pdf  
12 http://www.parliament.uk/business/publications/research/briefing-papers/SN06688/the-transatlantic-trade-
and-investment-partnership-ttip  
13 http://www.legislation.gov.uk/ukpga/1998/46/schedule/5  
14 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/198115/bis-13-869-
economic-impact-on-uk-of-tranatlantic-trade-and-investment-partnership-between-eu-and-us.pdf  
15 https://www.gov.uk/government/publications/trade-and-investment-agreement-between-eu-and-usa-
estimated-impact-on-uk  
16 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/360261/bis-_14-_1109-
Vince-Cable-letter-dated-22-September-2014-to-All-MPs-TTIP.pdf  
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Cable reiterated the UK Government’s view about the economic benefits that TTIP would 
bring and stated that for individuals this would mean “more jobs and reduced prices and 
more choice for goods and services”.   

Addressing the concerns of some campaign groups who have suggested that TTIP could 
water down regulatory standards and environmental and labour protections, or force the 
privatisation of public services, the Secretary of State wrote that this was “simply not the 
case”.  He explained: 

“Although TTIP is ground-breaking in its focus on aligning regulations, mainly through 
mutual recognition, this is with a view to maintaining high standards, and therefore 
helping US and EU companies compete with global competitors. Both the EU and US 
have committed to maintaining standards at the highest levels, and the EU will retain 
the right to set regulatory standards that are higher than internationally agreed 
minima, for example in food. Neither negotiating side is looking to lower standards 
through the TTIP process. We have not authorised the EU to agree to anything in 
TTIP that would do that.” 

On the specific issue of the National Health Service, the Secretary of State wrote: 

“There is a particular concern about the potential impact on the NHS. This is 
misplaced. There is no requirement in TTIP for the Government, or future 
governments, to open NHS healthcare services to further competition and private 
sector provision. The Government, and the European Commission, have been clear 
that the right to decide on the provision of public services will - quite rightly - continue 
to remain with national governments regardless of the progress of TTIP. And there 
will be no change to the fundamental principle that access to NHS services is based 
on need, not ability to pay.” 

Finally, on the issue of Investor State Dispute Settlement, the Secretary of State wrote 
that: 

“To be clear, investment protection and ISDS provisions will not prevent the UK from 
taking regulatory action to protect the public or the environment, nor will they force 
the government to change laws, open markets or privatise public services, including 
the NHS. These provisions – and the UK already has over 90 bilateral investment 
treaties in place - provide protection to investors from overseas from unfair treatment 
or discrimination on nationality grounds, as already occurs within the EU.” 

The Scottish Government’s Position 

Like the UK Government, the Scottish Government has emphasised the potential benefits 
of TTIP.  In a letter to the Convenor of the Scottish Parliament’s European and External 
Relations Committee on 5 August 2014, the Cabinet Secretary for Finance, Employment 
and Sustainable Growth wrote; 

“The Scottish Government believes that TTIP could deliver significant economic 
benefits for Scotland and has been engaging with the UK Government to maximise 



 6

the benefits of TTIP for Scotland and to ensure that concerns about TTIP are 
addressed.”17 

The Cabinet Secretary also stated that the Scottish Government were looking for 
assurances from the UK Government that TTIP would not affect the Scottish Government's 
ability to determine how NHS services are provided and that there will be no obligation to 
open the NHS in Scotland to private providers and that decisions of the Scottish 
Government in respect of the NHS would not be open to potential challenge through ISDS 
mechanisms. 

Finally, the Cabinet Secretary addressed a number of other areas which campaign groups 
have voiced concerns over including the transparency of negotiations and the Investor 
State Dispute Settlement: 

“More broadly, the Scottish Government is aware of concerns about issues such as 
the transparency of negotiations; Investor State Dispute Settlement and a potential 
lowering of consumer and environmental standards. We welcome the steps the 
European Commission is taking to address these concerns such as publishing 
negotiating positions and consulting on ISDS and note that in his statement to the 
European Parliament on 15 July, the President of the European Commission, Jean 
Claude Juncker, stated that a trade deal between the US and the EU would be a 
central part of his programme but stressed that any deal will not "sacrifice Europe's 
safety, health, social and data protection standards or our cultural diversity on the 
altar of free trade".” 

On 19 November 2014, the former Cabinet Secretary for Health and Wellbeing answered a 
Parliamentary Question about the implications of the TTIP on the potential privatisation of 
the NHS.  The question from Cameron Buchanan MSP and the answer are reproduced 
below: 

Cameron Buchanan (Lothian) (Scottish Conservative and Unionist Party): To 
ask the Scottish Government whether it accepts the European Commission Director 
General for Trade’s statement that "the net effect of the EU’s approach is that nothing 
in TTIP [Transatlantic Trade and Investment Partnership] will lead to privatisation of 
the NHS".  (S4O-3717)  
 
Alex Neil: I welcome the director general’s statement. However, there needs to be 
much greater transparency in the TTIP negotiations and until the Scottish 
Government and the public see the final legal text of any agreement we cannot be 
fully assured that such statements hold weight. We remain concerned that TTIP may 
threaten the public ownership of the NHS and could undermine the democratic 
decisions of the Scottish people. That is why the First Minister has written to the 
Prime Minister asking him to ensure that the NHS is clearly and fully exempted from 
TTIP and to address concerns about investor-state dispute mechanisms.  

 
Parliamentary Engagement 

The House of Lords European Union Committee published a report18 on TTIP on 13 May 
2014.  The report examined the likelihood of a successful deal being reached, examined 

                                                 
17 
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/General%20Documents/201
40805_Cab_Sec_to_Convener_on_TTIP.pdf  
18 http://www.publications.parliament.uk/pa/ld201314/ldselect/ldeucom/179/179.pdf  
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the UK Government’s approach to TTIP, and explored concerns about the possible 
adverse effects of TTIP.   

Iain McIver 
SPICe Research 
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European and External Relations Committee 

22nd Meeting, 2014 (Session 4), Thursday 27 November 2014 

Supplementary written evidence from Scottish Government 
 

Following my recent evidence session I would like to provide further 
information on aspects of the Europe and External Affairs budget to the 
committee.   
 
International Development 
 
We work across Government to maximise the impact of the international 
development fund budget and leverage in money from other areas.  As an 
illustration of this, in 2013-14 the International Development Fund budget 
within my portfolio was £9.0m, however the total Scottish Government spend 
on Overseas Development Aid was £11,339,747.  This total included 
contributions from Energy & Climate Change, Hydro Nation, Cashback for 
Communities, Commonwealth Games Legacy and other budgets within the 
External Affairs portfolio. 
 
Migration Strategy 
 
I can confirm that from the Migration Strategy budget line £150,000 is core 
funding for COSLA to participate in the Strategic Migration Partnership. This 
supports local authorities in their work with asylum seekers and migrants in 
Scotland and promotes understanding of the Scottish Government’s policies 
on Migration and Asylum.  The COSLA team undertakes research work aimed 
at increasing the stock of knowledge of migration issues around Scotland.  It 
also disseminates information to elected members of Local Authorities, senior 
officials and the general public aimed at promoting better understanding of 
migration issues in Scotland.   
 
We also provide £268,000 funding for TalentScotland to provide advice and 
guidance to potential highly skilled migrants to Scotland.  Services include a 
website which offers FAQs, links to sources of official information e.g. the 
Home Office for visas, as well as information promoting Scotland as a place to 
live and work.  TalentScotland has taken over the functions of the Relocation 
Advisory Service, which was previously part of International Division in the 
Scottish Government, in offering immigration advice to migrants who have a 
job offer in Scotland. 
 
The remaining £312,000 in the Migration Strategy budget line supports 
migration policy development and advice to Ministers. It also pays for the 
employment of specialist immigration staff, providing specialist advice on 
immigration issues and associated activities intended to develop immigration 
policy. 
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European Strategy  

The committee were interested in the increase in the European Strategy line.  
As I explained the bulk of the increase is due to a transfer of the office running 
costs into this line from Administration costs.  The table above contains an 
illustration of the breakdown. 
 
 
EU Competitive Funding Programmes 
 
As I explained during my Committee appearance it is difficult to give a 
comprehensive picture of all the money Scotland receives from EU 
competitive funding programmes. This is because, in Scotland as in the wider 
UK, government will not always be party to (or funders of) many of the 
projects in which partners are involved. 
 
However we are taking steps to improve our knowledge of the EU funding 
landscape and are working with Scotland Europa to develop an internet-
based EU Funding Portal which we hope will launch in the first quarter of 
2015. The portal will provide a one stop shop to potential applicants for funds, 
providing comprehensive information on all EU funding instruments 
(competitive and non-competitive), advice on how to apply for funding calls, a 
brokering service linking potential partners and a database of past projects in 
which Scotland has been involved. I hope that this will go some way to 
dealing with some of the questions that the Committee have had on this issue 
in the past. My officials will stay in touch with the Committee clerks as this 
initiative concludes. 
 
Below I have also outlined a few examples of how Scotland is benefitting from 
existing competitive funding mechanisms and how the Scottish Government is 
contributing to those.  
 

 
2014-15   
£m 

2015-16
£m What it buys 

European Strategy 
– Top Line 

0.500 1.664  

          EU Office  0 1,049 Supports the running of the Scottish 
Government's EU Office. 

          EU 
Programme 

0.500 0.615 Facilitate increasing strategic engagement with 
key EU countries, including actions identified in 
the Nordic Baltic policy statement. It will support 
a programme of policy and cultural events in 
Edinburgh and Brussels, Government 
secondments to the EU institutions and 
increasing Scotland’s return on EU competitive 
funding programmes including Creative Europe. 
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In the field of European territorial cooperation Scottish stakeholders are 
expected to draw down a final total of over €50 million of ERDF grant funding 
from the 2007-2013 INTERREG programmes, supporting projects with 
Scottish partners that also complement the work of our regional European 
Structural Fund activities.  These include actions across a number of projects 
and programmes with an ERDF value of over €1 million to address 
demographic change and improvement in the health and welfare services that 
can bring new innovation, business, skills and employment opportunities to 
communities.  
 
For example, the societal and economic benefits from wider use of 
telemedicine are potentially huge. However, despite the benefits and technical 
maturity of the applications, the use of telemedicine services is still limited in 
Europe. NHS24, the Scottish Centre for Telehealth and Telecare, and 
partners from 8 other European regions, are establishing a Regional 
Telemedicine Forum to deliver innovation at the regional level. Actions will 
contribute to ensuring that regional policies respond better to today's 
economic and social challenges and complement the work of other regional 
projects using Structural Funds in the eHealth and telemedicine fields, and 
focused particularly on interoperability issues and the testing of new 
telemedicine pilots. The total value of the project is €1,977,831 with an 
INTERREG ERDF contribution to Scotland of €147,000. 
 
Horizon 2020, which launched this year and its predecessor, FP7, are 
important competitive funding schemes in which the Government has been 
engaged, focusing on research and innovation opportunities. Scotland 
secured over €725 million in the 2007-2013 funding period which is 1.6% of 
the total allocated FP7 budget. The €725 million also represents almost 11% 
of the UK allocation (€6.8 billion). Secured funds to Wales and Northern 
Ireland are 2% and 1%, respectively, of the UK allocation.  
 
Under the new Horizon 2020 funding stream the University of Edinburgh has 
just submitted a bid to establish a Life “Knowledge and Innovation Centre” (or 
Life-KIC) to focus on Healthy Living and Active Ageing. A decision on the bid 
is expected in December.  
 
The project, which has the backing of the Scottish Government and Scottish 
Parliament, will bring together six of Europe’s most innovative regions, with 
Colocation Centres in the UK, Denmark, Germany, Italy, the Netherlands and 
Spain built upon excellence in education, research, business and the delivery 
of public services. Edinburgh University, the project coordinator, will lead the 
UK Colocation Centre.   
 
Total EU funding for the Life-KIC over 7 years is expected to reach €428 
million. The Life-KIC is expected to generate a substantial return on 
investment, estimated at over €5 billion during its first 10 years of activity, with 
€3 billion directly attributable to EU funding. Key overall performance 
indicators during this timeframe include the creation of 500 new companies, 
over 1500 collaborative R & D projects, over 5000 new jobs and 360 
graduates per year.   
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The € 1.54 billion Creative Europe Fund launched earlier this year is also a 
competitive fund of considerable interest to Scotland. As part of the Scottish 
Government’s financial commitment to participation in the programme we are 
commissioning research to evaluate how effectively other Member States 
have accessed its predecessor funding stream, particularly in the field of 
cultural heritage. The work will hopefully identify best practice, success factors 
in the application process and also help identify possible European partners 
for when the next call for proposals issues in October 2015.  
 
There have been Scottish successes in the funding streams that preceded 
Creative Europe. In particular, from 2008-14 around €1 million was awarded 
through the EU’s MEDIA programme to Screen Academy Scotland for the 
ENGAGE project which brings together emerging screen writers, directors 
and others in a training and project development programme.  The initiative 
works in partnership with organisations in Ireland, Estonia and Finland and 
brings together participants from across Europe.  Over the 7 years that it has 
operated it has directly benefitted 140 participants from 20 countries.  
 
China 
 
As I undertook to the Committee, I also attach a copy of a factual update on 
the progress of the China strategy which was recently provided to the Cross-
Party Group on China. 
 
FIONA HYSLOP 
 
24 November 2014 
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WORKING WITH CHINA: A Five Year Strategy for Engagement between 
Scotland and the People’s Republic of China 
 
The following provides a factual update from the Scottish Government on the 
progress against the targets of the China Strategy, over the past 12 months.    
 
Priority Area 1: TRADE AND INVESTMENT   
 
Target 1.1: Double the number of Scottish companies (based on 2010 
levels) supported to access Chinese markets by 2017.  
 

2010/11 companies supported: 117 
2013/14 companies supported: 264 
Increase: 125% 
 

 The numerical measure above is balanced with a focus also on scalable 
opportunities for Scotland.  Scotland Development International has had a 
presence in China, Beijing, for 20 years and currently there are offices in 
Beijing, Shanghai, Shenzhen and Hong Kong.   Additionally, SDI’s Asia 
Pacific Director is also now located in China, in Shanghai.     

 
Target 1.2: Increase direct exports to China above the Scottish 
Government’s export target of 50% by 2017 and to exceed this for China 
based on 2010 export levels. 

 
 There are two main data sources for exports to China, both use different 

methodologies and due to the relative small size of Chinese exports (circa 
2% of total international exports) both suffer from variability year to year so 
should be treated with caution. 
 

 The Global Connections Survey estimates total exports.  This shows total 
exports increasing from £350m in 2010 to £560m in 2012, an increase of 
60%. (source: Global Connections Survey 2012) 
 

 The HMRC data details exports in tradeable goods (excludes services).  
This shows exports increasing from £360m in 2010 to £409m in 2013. An 
increase of 13% (this includes a significant dip between 2012 and 2013) 
(source: HMRC Regional Trade Statistics, 2013) 
 

 China is now being ranked 2nd as a future market by Scottish businesses.  
In the past year SDI has sponsored missions, workshops and events with 
participation of stakeholders (e.g. UKTI, CBBC, local authorities). Recent 
examples include:  

o March 2014 China awareness events held by SDI and CBBC in 
Inverness     and Edinburgh.  

o May 2014  Chinese F&D buyers’ visit to Scotland 
o June 2014 Cross Strait Foundation Energy mission to Scotland 
o July 2014  Scottish Creative Industry mission to China Joy Expo 
o July 2014  HNA Senior Management visit to Scotland 
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o Nov 2014  planned Scottish F&D mission to Seafood Qingdao (part 
of UK     expo) 

o Dec 2014  planned Scottish Oil and Gas mission to China Int’l 
Offshore Oil     and Gas Technology Conf 
(CIOTC) 

 
Target 1.3: Double the number of major Chinese investors with a 
presence in Scotland by 2017 based on 2012 levels. 
 
 Official Statistics show the number of Chinese registered businesses in 

Scotland for both 2012 and 2013 as 5 (note: for statistical reasons the 
figures are rounded to the nearest 5, so this could be between 3 and 7) 
(source: Businesses in Scotland, SG/ONS, 2013).  This counts companies 
whose HQ is registered in China. 

 
 In total, there is a greater and growing number of Chinese inward investors 

active in Scotland through a mix of: direct investments, mergers and 
acquisitions, R&D partnering and joint venture business models.  This 
includes Lenovo, Todd & Duncan, Cochran Ltd, Bank of China, Ganten, 
PetroChina, Sinopec, CNOOC, Xinhua News Agency, iRock Technologies 
and Shandong Ruyi Technological Group Ltd.   
 

 SDI are continuing to talk to a range of potential investors in a range of 
sectors from infrastructure to consumer goods.  A key emerging part of 
this strategy is the identification and packaging of significant investment 
projects in order to attract Chinese interest. 

 
 
Priority Area 2: EDUCATION 
 
Target 2.1: Increase the number of Chinese and Hong Kong Special 
Administrative Region students studying in Scotland from the current 
8.5% share (2010/11) to a 10% share of the total UK Chinese and Hong 
Kong Special Administrative Region student population. 
 
 In 2012-13 there were 8,410 students from China (including Hong 

Kong, and Macau) studying at Higher Education Institutions in 
Scotland.  This is a 5 per cent increase from 2011-12 and compares to a 
figure of 5,000 in 2006-07.  Scotland’s share of the total UK Chinese and 
Hong Kong Special Administrative Region student population has 
decreased slightly from 8.9 per cent in 2011/12 to 8.7 per cent in 2012/13. 
(Source: Higher Education Statistics Agency and Scottish Funding 
Council) 
 

 The Scottish Government is encouraging more students to come to 
Scotland through initiatives like the Saltire Scholarships, which are match 
funded by the Scottish Government and Higher Education Institutions.  
These scholarships are designed to link to the priority sectors of creative 
industries, life sciences, technology, financial services and renewable and 
clean energy. Each year, 50 scholarships are specifically allocated to 
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students from China towards tuition fees, for any one year of study, on an 
Undergraduate, Masters or PhD course at any of Scotland’s higher 
education institutions.   
 

Target 2.2: Double the number of teachers of Mandarin working in local 
authority schools in Scotland, based on 2011/12 levels (12 GTCS 
teachers)   

 
 In 2013 there were 14 GTCS (General Teaching Council for Scotland) 

registered Mandarin teachers working in Scottish LA schools. There 
were also 7 Mandarin teachers working in Scottish independent 
schools.  In 2014 there are currently 17 GTCS registered Mandarin 
teachers working in local authority schools.  We are awaiting figures 
for the number of Mandarin teachers working in independent 
schools.      
 

 There are also currently several students undertaking a Postgraduate 
Diploma in Education (PGDE) course in Chinese language which will 
boost the number of registered teachers working in Scotland.  Local 
Authorities have been encouraged to provide placements for these 
students via the Confucius Classroom Hub network managed by the 
Confucius Institute for Scotland’s Schools (CISS).  CISS has work under 
way to establish three new Confucius Classroom Hubs.  
 

 In 2014/15 13 out of the 17 Local Authorities with a Confucius Classroom 
have applied for a partially funded Mandarin teacher through Hanban.  
Three Local Authorities have recruited GTCS registered teachers for the 
start of session 2014/15.  (These are included in the figures shown above.) 
 

Target 2.3: Double the number of school students attaining recognised 
qualifications in Chinese language, based on 2011/12 levels (309 across 
all centres)   
 
 2013/14 SQA results, for all centres stood at 282 (202 in Local 

Authority funded schools).  Further breakdown of these numbers will 
be available later in the current school term. (Source: SQA). 
 

 Although uptake of National courses has declined between 2012/13 and 
2013/14, the uptake of Higher, Advanced Higher and Languages for Life 
and Work Awards have increased.  For example, the number of Chinese 
language Higher entries has increased  by 51%, with a pass rate of 97%.   
 

 In addition, there has been an increase in the number of school pupils 
achieving the Modern Languages for Life and Work Award.  Mandarin is 
one of the 10 languages pupils may choose to complete the award which 
is made up of three individual modules, two of which are language based.  
As at September 2014, 60 individual modules in Mandarin have been 
awarded during 2013/14. 
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 Information from the Confucius Institute for Scotland’s Schools CISS show 
that Mandarin is being taught in over 150 schools across Scotland, in 
various forms across the school sectors.  Additional Scottish Government 
funding has been provided for CISS to facilitate expansion of the hub 
network during 2014/15, in addition to continued funding for Scotland’s 
National Centre for Languages.  
  

 The Scottish Government continues to provide funding to the British 
Council Scotland for the administration of the Modern Language Assistant 
programme.  In 2014/15 there are 9 Chinese Language Assistants working 
in Scottish schools.    
 
 

Priority Area 3:      RESEARCH   
 
Target 3.1: Increase the percentage of internationally co-authored 
papers between Scottish and Chinese researchers from the 4.75% 
baseline of 2008. 
 
 The metric on internationally co-authored papers came from a report on 

the International Comparative Performance of Scotland’s research base 
which covered a large number of countries and metrics.  The Scottish 
Government is considering with partner organisations, how best to 
maximise the value of updating this type of report on metrics for Scottish 
research.  This includes how best to capture increased priority and 
increased activity on joint research with China. 
 

Priority Area 4: CULTURE, TOURISM AND SPORT  
 
Target 4.1:  Increase Scotland’s share of the value of Chinese visitors to 
Scotland, as a proportion of the UK spend to 6% (increased from 3.5% 
on Scotland’s share of Chinese spend between 2009 and 2011). 

 
 The most recent statistics (2011-2013) show spend in Scotland as a 

percentage of the UK’s at 5.5%. 
   

 Chinese visitors brought £56m into the Scottish economy in 2011-13, an 
increase in £26m from the previous period 2010-2012; whilst the number 
of visits increased from 53,000 to 77,000 over the same timeframe.  
 
(Source: Office for National Statistics’ International Passenger Survey, 
yearly data is not utilised due to the small sample sizes). 
 

 Throughout 2014 there has been considerable work conducted by 
VisitScotland, to forge successful working relationships with China and 
Hong Kong, including working to secure additional flights, hosting press 
visits for the Chinese media, and producing brochures in Mandarin and 
updates on Weibo, as well as working to increase understanding of the 
Chinese market in the Scottish tourism sector.  
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Target 4.2:  Monitor progress of the objectives within the Cultural 
Memorandum of Understanding (MoU) with China and ensure that all 4 
key elements within the MoU are actively delivered. 
 
Since the signing of the MOU in 2011, there has been a significant increase in 
new cultural collaboration, deepening of existing relationships and increased 
exchanges between both nations.  Including:  
 
 The Connections through Culture funding, managed by British Council 

China, recently provided funding for 5 successful Scottish applications.  
The Scottish Government provides a contribution towards this funding 
programme which offers support, information, advice, networking 
opportunities and development grants to cultural organisations in China 
and the UK.   
 

 National Performing Companies (NPC) are developing or increasing 
their links and activity in China, for example in 2014 Scottish Ballet and the 
Scottish Chamber Orchestra performed in Hong Kong at the same time for 
Hong Kong Art Festival in February 2014 and the National Theatre of 
Scotland toured ‘Dunsinane.’ In April.  All received support from the 
Scottish Government’s International Touring Fund.  
 

 We have seen high quality Chinese exhibitions in Scotland this year with 
The Confucius Institute ‘Lanterns of the Terracotta Warriors’ exhibition  
in the Old Quad in Edinburgh University in February 2014 to celebrate 
Chinese New Year; and their curated ‘Poster Art of Modern China 1913-
1997’ exhibition in June for 6 weeks; and the outstanding Ming Exhibition 
at the National Museum of Scotland also launched in June. 
 

 An information and training event for the Scottish Cultural Sector took 
place on 10 September at Creative Scotland offices for those who are 
involved with, or planned to have, cultural exchange with China. 
 

 Scottish Dance Theatre are touring a number of cities in China 
October/November 2014 including Beijing, Shanghai, Wuxi and Suzhou.  
They are holding site specific workshops and educational residencies as 
part of the tour.  

 
China and Americas Team 
Scottish Government  
November 2014 
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